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FROM THE EDITOR’S VIEWPOINT 


The annual meeting of the Insurance 
Commissioners at Portland, Oregon went 
off as scheduled. There was no indication 
that anyone was being lulled into a sense of 
false security. Committees, sub-committees, 
industry, the companies and the public all 
showed by reports coming out of pre- 
convention and convention conferences that 
each was doing his share to get the house of 
insurance in order before the McCarran Act 
expired by its own terms in January of 
1948. Differences of opinion existed, but 
only as to the means to be adopted. It 
was a healthy meeting out of which should 
come some lasting good. In the words of 
Wendell Berge, Assistant Attorney Gen- 
eral of the United States, speaking recently 
at a meeting of The New England Associa- 
tion of Insurance Agents, in Poland Spring, 
Maine, “I am pleased to note that the re- 
ports coming to me demonstrate that yoe- 
man efforts are being exerted by all 
branches of industry, and by the insurance 
commissioners of the several states, to 
eliminate restrictions and to formulate 
proper legislation . . . it is traditional 
American belief that the field of industrial 
life in which government regulation is sub- 
stituted for competition should be kept as 
narrow as possible ” High spots of 
the convention: All-industry subcommittee 
meeting and the joint meeting of Com- 
mittees on Rates and Rating organizations 
and Federal Legislation. 

Although the President’s veto of the OPA 
extension and the effects of the atomic 
bomb at Bikini have taken up most of the 
Press’ available space these past couple of 
weeks, certain items were also reported 
somewhat less colorfully which also carried 
considerable significance in our field. The 
Association of Casualty and Surety Execu- 
tives announced very definitely that the 
Standard Workmen’s Compensation Policy 
covers disabled veterans in the employ of 
an employer and carries no penalty rate for 
such coverage—in the face of a rumor that 
had been spread around by employers that 
the reason for the non-employment of 
veterans was because the Compensation 
policy did not cover them or that the rates 
were higher when the employer engaged 
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those disabled by war. Recently the 
United States District Court for The Dis- 
trict of Columbia reaffirmed an old prin- 
ciple of our liberty when it set aside an 
order of the insurance commissioner of the 
District of Columbia summarily reducing 
fire and lighting coverage rates on the 
theory that the action had been taken with- 
out a hearing being given the interested 
companies. Currently, the frequency of 
automobile accidents increases, the judg- 
ments are larger per accident, automobile 
rates increase. It just isn’t inflation, is it? 

This July issue of the JOURNAL intro- 
duces some authors new to you and some 
old friends. Kenneth R. Thompson, New 
York attorney, associated with Duncan and 
Mount, whose able “Some Problems in Air- 
craft Insurance” introduces a new series 
of articles on Air law, has appeared within 
these covers before. In the current series, 
Mr. Thompson will take up some new ques- 
tions: Constructive Total Loss and the 
question of its confinement to marine insur- 
ance cases; the Jural relations of the parties 
in a policy permitting the Assured to invoke 
the Doctrine of a Constructive Total Loss; 
Loss of Profits Insurance; Valued Policy 
or Declared Value Policies; Double Insur- 
ance and Valued Policies and many other 
new problems certain to be of interest to 
counsel and claim men in this new and 
rapidly growing field. 

George G. Perrin, attorney from Rock 
Island, Illinois is a newcomer to these 
pages. He has not only set forth an ad- 
mirable case for the Fraternals in his ar- 
ticle, but he has prepared an _ excellent 
chronological recital and analysis of the 
question of the insurance business in inter- 
state commerce from Paul v. Virginia to 
Aetna Insurance Company v. Hobbs. It can't 
fail to be of great interest to insurance 
counsel generally. We are privileged to be 
able to print it. 

The third feature of this month’s JOUR- 
NAL deals with the liability of corporations, 
or, more specifically, insurance companies, 
for defamation. Mr. Appleman, well known 
author and attorney examines such law as 
there is and reaches some very interesting 
conclusions. 
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SOME PROBLEMS IN 
AIRCRAFT INSURANCE 


By KENNETH R. THOMPSON 


N PREVIOUS articles appearing in THE 

INSURANCE LAW JOURNAL, the writer dis- 
cussed matters relative to Carriage by Air- 
craft and particularly who has been held to 
be a common carrier and some of the duties 
incumbent upon those functioning as com- 
mon carriers. 


Hull Coverage 


The owners having decided that they are 
going to engage in Common Carriage, may 
well give their next thought to the question 
of Insurance, and they may consider, first, 
Hull Coverage. 


This coverage is divided into Ground Risks 
(or Not in Flight Coverage) and Flight 
Risks. The craft is deemed to be not in 
fight except during the period of time com- 
mencing with the actual take-off run and 
continuing thereafter until it has safely 
completed its landing run. It is deemed in 
flight with the actual take-off run and con- 
tinuing thereafter until it has safely com- 
pleted its landing run. 


Ground Risks cover loss or damage caused 
by the elements: Wind, snow, and flood, or 
by hangar collapse; theft and theft damage; 
collision; breakage or marring while not 
under assured’s control; stranding or strik- 
ing a submerged obstruction; etc. 


Flight Risks cover loss or damage to the 
craft while in flight caused by: Collision 
with ground, water or any object on or in 
the ground or water or in the air, including 


fire or explosion resulting from such a col- 
lision; hail, sleet, or snow; in the case of 
flying boats, stranding, sinking or water 
damage, etc. 


The Carrier and Insurance 


The aircraft carrier of the future will have 
his cargo insurance problems just as any 
other common carrier now has. 


As a general rule a carrier has an insur- 
able interest in goods which it is under a 
duty to carry safely and although it does 
not own the goods it may, under certain 
circumstances and cases, sue on a policy 
which it has arranged, provided it sues as 
trustee for the owner. 


A Hull policy usually contains a provision 
to the effect that the assured agrees that the 
insurance shall not inure to the benefit of 
any carrier or bailee and that if the assured 
releases the insurance to such a party, the 
Underwriter is relieved of liability under the 
policy. 


Subrogation 


The Underwriter is usually entitled to 
subrogation on the payment of a loss and 
it is generally provided in the policy that the 
Underwriter may require that the assured 
assign any right of recovery against a party 
for loss or damage to the extent that the 
Underwriter has made payment therefor to 
the assured. By agreement the parties could 
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also agree as to ownership or disposition of 
the wreck or salvage. 


In Globe & R. F. Ins. Co. v. Truedell (1926) 
59 Ont. L. R. 444, 4 D. L. R. 540 where one 
who was under-insured, having suffered 
loss to the extent of $12,000.00 adjusted his 
loss with the insurer at $1,346.00 refusing to 
sign a subrogation undertaking and in com- 
pliance with his understanding with the in- 
surer, subsequently brought an action against 
the party causing the damage, for the full 
loss, which he subsequently, over the in- 
surer’s protest, compromised for $3,850.00 
it was held, in an action by the insurer to 
recover the money paid by it, that the in- 
sured would have to make good the loss 
which the plaintiff suffered. It was so held 
notwithstanding that the court conceded that 
where the sum received from the insurer 
under the policy is insufficient to indemnify 
by reason of under-insurance, the right of 
subrogation is qualified by the paramount 
right of the insured to receive a full in- 
demnity and until that portion of the loss 
which falls on him has been satisfied, the 
insurer has no claim; and that if the insured 
had allowed the action to go to trial and 
verdict he would not have been prejudiced 
or estopped by a judgment for less than his 
actual total loss. 


Privileges of the Underwriter 


In connection with the Insurance gener- 
ally and also with the Adjustment of a Loss, 
the Underwriter has the privilege of inspect- 
ing the subject matter of the insurance and 
examining all records pertaining thereto. 
This privilege may continue until one year 
after the policy has expired. 


The assured may be required to submit 
to examination and produce documents re- 
quested by the Underwriter in connection 
with the loss. 


When a loss occurs the assured must give 
immediate notice to the Underwriter with 
full details and in case of loss by theft, he 
should give prompt notice to the Police. 


In due course, the assured, after a loss, 
is under a duty to file a sworn Proof of Loss 
with the Underwriter and state, among 
other things, its interest and those of others 
in the property insured, giving full infor- 
mation about any encumbrance or change 


of title, or any other insurance involved. 
In this connection the policy may provide 
that aside from liens, mortgage or disclosed 
encumbrances, the policy shall be void in 
case of a transfer, assignment or termination 
of interest of the assured other than by 
death, or if the interest of the assured be- 
comes other than unconditional or unen- 
cumbered. 


The Underwriter also reserves the priv- 
ilege of declaring the policy void if the 
insured has practiced misrepresentation, con- 
cealment or fraud of anything material con- 
cerning the insurance or the subject thereof. 


Loss Adjustment 


The policy may provide a_ stipulated 
method or basis on which the loss of the 
assured is to be measured. (See: Western 
Mass. Ins. Co. v. Norwich, 12 Wall (U. S.) 
201.) 


Depreciation 


In the Insurance field, depreciation en- 
ters into consideration in almost every sub- 
ject matter insured, with the possible 
exception of those articles that become more 
valuable by reason of their “antiquity”. 


As time goes on objects grow older, be- 
come worn, lessen in value or go out of 
date and become obsolescent. Consideration 
is given to the average “life” of the subject- 
matter insured and the service in which it is 
engaged. If the parties can agree upon the 
rate of depreciation ahead of time, when the 
loss comes the adjustment becomes easier. 
It may be that depreciation may not be de- 
ducted in the case of a partial loss, but then 
we come to the subject of an agreed Deduct- 
ible aside from Depreciation. 


There may be a provision in the policy 
concerning depreciation. In respect to air- 
craft not more than three months old at 
the effective date of the policy, the agreed 
rate of depreciation may be one-sixtieth of 
the Declared Value per month, or pro rata 
thereof, from attachment date of the policy. 
In respect to other aircraft, the rate of de- 
preciation may be one-eightieth of the De- 
clared Value per month, or pro rata thereof, 
from attachment date of the policy. 
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In connection with this subject of de- 
preciation, but on a different point, it must 
be noted that the Aircraft Hull policy does 
not cover Depreciation, or Loss of Use and 
Loss of Personal Effects. 


Deductible 


The Deductible is usually set out in the 
policy; for example, it may be $1,500 in con- 
nection with Flight Risks on an expensive 
craft, and $80 or $100 on a light craft, and 
$250 in connection with Ground Risks, and 
in the case of Theft it may be $25. The 
amount stated is deducted from each claim 
before payment of a loss is made to an 
assured. 


Lord Mansfield, in Godin v. The London 
Assurance, 1 Burr. 489, said: “Before the 
introduction of wagering policies, it was 
upon principles of convenience very wisely 
established that a man should not recover 
more than he had lost. Insurance was con- 
sidered as an indemnity only, in case of 
loss; and therefore the satisfaction ought 
not to exceed the loss. This rule was cal- 
culated to prevent fraud, lest the temptation 
of gain should occasion unfair and wilful 
losses.” In England wagering policies or 
policies without interest were declared void 
by the passing of the Statute 19 Geo. II 
C. 37. Anglo-American law thereafter de- 
veloped along the true principles of insur- 
ance. The quotation from the Godin case 
gives us the basis for a provision requiring 
a Deductible. 


Actual Total Loss 


Where the subject matter insured is de- 
stroyed, or so damaged as to cease to be a 
thing of the kind insured, or where the as- 
sured is irretrievably deprived thereof, there 
is an actual total loss (Fleming v. Smith 
[1848] 1 H. of L. Cas. p. 535; Mar. Ins. 
Act $57). Absolute extinction or destruc- 
tion of the subject matter insured is not 
necessary. There is a total loss if the thing 
is destroyed in specie even though some of 
its component parts remain. (Great West- 
ern v. Fogarty, 19 Wall (U. S.) 940.) 

Under an open or non-valued policy, where 
there has been a total loss, the measure of 
damages may be the actual market value 
of the res at the time the loss occurs. (210 
Ala. 681.) 


Q 


AIRCRAFT INSURANCE 


The general rule in marine insurance is 
that unless a different intention appears 
from the policy terms, an insurance against 
total loss includes a constructive, as well as 
an actual, total loss. (Adams v. Mackenzie 
[1863] 13 C. B. (U. S.) 446; Mar. Ins. Act 
§ 56(3).) 

A constructive total loss has been held to 
be sufficient to constitute a total loss under 
general coverage. (Hart v. North British & 


Mercantile Ins. Co. [1935] 182 La. 551.) 


Any loss other than total is considered a 
partial loss. 


Other Benefits to the Assured 
Under the Policy 


“Sue and Labor” Clause. Under some poli- 
cies an assured may be entitled to certain 
costs or to a return. 


There may be a provision for Transporta- 
tion Costs, whereby Underwriters become 
liable for salvage and transportation costs 
in connection with each aircraft in a fleet or 
each claim. 


The assured may also be entitled under 
the terms of a policy to a return premium 
upon completion of a delivery flight of a new 
airplane that is insured. From this amount, 
however, there would be deducted the 
amount of any claims, including loss ex- 
penses in connection with the matter. 


The insured is under a duty, as a general 
rule and in most instances by the terms of 
the policy, to protect the property from fur- 
ther loss or damage in the event of any 
loss or damage whether insured against by 
the policy or not. Where the loss suffered 
constitutes a claim under the policy, then 
the reasonable expenses incurred in protect- 
ing the res also constitutes a claim under the 
policy. Such expenses as are incurred by 
the assured in cooperating with the insurer, 
at its request, are usually paid by the Under- 
writer. 

In marine cases the privilege is usually 
given the assured to do all that is prudent 
under the circumstances to protect the dam- 
aged wreck, and to protect it against further 
harm, and yet in doing this he is not later 
foreclosed from abandoning the wreck to 
Underwriters and claiming a constructive 
total loss. 

It is quite likely that a court would hold, 
under an aircraft policy, that expenses in- 


MOWUNOUOUTANGANNAOOUUENNTAALEOUOUANOUUUENOUEROOUUCENOUOUOTOOROUOO NNUAL ERUUU ROAD EGOUOEEA AU EAUO NAO STUUR EEG ETOP NANT 


PAGE 453 





‘ovevecrccsuocnsonaverrvoenenennacnocyonnsnvnenngnoc vou tvnvevesetaendnstdtsvauenevoonnsvenavevenoooccuonssverveveuuudtaasoeeeeeeoverveeenseeneeoecneanyeeaceeooeemesneervencciouienaedsquocccccrtsvvereeneconsgenndsoeeooccrvantgeenercovecienaneneernUcussvete 040i icity 


curred by the assured for the purpose of 
averting or diminishing any loss not covered 
by the policy are not coverable under the 
so-called “sue and labor” clause. (Cf. 
§ 78(3) Mar. Ins. Act.) 


May a Loss Payment Exceed the 
Face of the Policy? 


As a general rule it may be stated that the 
amount recoverable under a policy for a 
single loss can never exceed the agreed value 
or face value of the policy. 

It may be possible, however, to have a 
case where there is a partial loss of the res 
insured and the same is repaired and there- 
after a total loss of it occurs while the policy 
is still in effect, in which case the Under- 
writer may be liable for the total of both 
losses, although this total exceeds the 
amount named in the policy. This may not 
be so if there has been no repair made of 
the partial loss and if the policy contains 
nothing to the contrary in the matter of the 
adjustment of the loss. (Compare: Mathe- 
son v. Equitable M. Ins. Co., 118 Mass. 209.) 


Adjustment in the Event of Construc- 
tive Total Loss Being Involved or if 


Recognized Under a Policy 


At the present time the tendency is to re- 
gard Constructive Total Loss as having no 


place in Aircraft insurance. With the above 
in mind, let us look at some of the aspects 
of the subject in connection with marine 
insurance. 


If a policy provides for “actual” or “abso- 
lute” total loss only, then this may foreclose 
any claim of any kind arising out of a Con- 
structive Total Loss, even if such a claim 
were recognized in Aviation Insurance. 
The same result may be reached by a court, 
that there is a foreclosure against a Con- 
structive Total Loss claim, when it is pro- 
vided that there shall be no abandonment 
to the Underwriter except with the Under- 
writer’s consent. [Although the word 
“abandonment” in an aviation policy may 
be used in its ordinary sense and without the 
idea of importing the doctrine of “abandon- 
ment” as it obtains in marine insurance.] 
The theory may be that since the assured 
has no election in the matter of giving no- 
tice of abandonment and has not the legal 


right of abandonment and thereby trans- 
ferring the res to Underwriters, that there- 
fore, the Doctrine of Constructive Total 
Loss, as it obtains in marine insurance, has 
no application in the Aircraft policy. In 
fact, under marine insurance principles, in 
the proper case, the assured has the abso- 
lute right to abandon the wreck and it does 
not rest with Underwriters to withhold con- 
sent and prevent, under the law, a transfer 
of the res to them. Of course the policy 
may state clearly by its terms that a Con- 
structive Total Loss does not obtain, 
Abandonment as it obtains in marine insur- 
ance has no application in fire insurance. 
Harris: Subrogation § 636; City of Peoria v. 
Frost, 37 Ill. 333. Sheldon: Subrogation 
§ 229. It has been held, under a non-aviation 
policy, that a policy provision which has 
the effect of prohibiting an abandonment 
would not prevent a Constructive Total 
Loss, where there was a further provision 
which contemplated a possible abandonment. 
(Dewitt v. Providence Washington Ins. Co., 
173 N. Y. 17, affirming 70 N. Y. S. 654.) 


If we have a clear case of Constructive 
Total Loss, and it is decided that this prin- 
ciple can be applied under the terms of the 
policy, then the res belongs to the Under- 
writer. Thus we may have, among others, 
these cases: 

(1) An absolute loss case. The res is 
entirely lost to all parties concerned. 

(2) A Total Loss, where there is some 
salvage left which may go to Underwriters. 

(3) A Constructive Total Loss, when the 
policy provides for its application, where the 
res belongs to Underwriters after notice of 
abandonment and transfer by abandonment. 

(4) An Arranged Total Loss, where the 
res remains in the assured or goes to Under- 
writers, depending upon the agreement ar- 
ranged between them. 

(5) A Partial Loss when the res remains 
with the assured. 


Aviation Hull policies covering loss may 
result in the Underwriter paying: 

(1) A Total Loss. This may be the i- 
sured or agreed value or declared value or 
amount of insurance from which may be sub- 
tracted the depreciation at the rate specified 
or agreed upon, and in addition the policy 
may provide for the subtraction of a deduct- 
ible in the form of a percentage or a definite 
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may be a limitation in the policy as to the 
amount of the cost of the repairs and stipu- 
lations as to how they shall be determined, 
and of course is subject to the amount of its 
Agreed Value. 


The above usually supposes that the air- 
craft is new. Under the above, the title to 
the plane remains in the assured. 


A court may hold that where the policy 


Sometimes a policy may provide that 
there shall be no abandonment to the Un- 
derwriter except with the Underwriter’s 
consent. 


Under an automobile theft policy making 
the loss payable sixty days after notice and 
proof of loss and prohibiting abandonment, 
the insurer was liable for the full value, 
although the car was recovered after sixty 


Ss some does not contain a provision to the effect days. (O’Connor v. Maryland M. Ins. Co., 
writers. that the assured may not abandon the wreck 287 Ill. 204, 3 A. L. R. 787.) 
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On Safety Responsibility Laws 


Richard C. Wagner, manager of the Casualty Department of the Association 


of Casualty and Surety Executives recently spoke on the subject of Safety Respon- 


sibility Laws to the Georgia Bar Association. He told them that such laws have 
“the further objective of furnishing some measure of financial protection for those 
damaged in person or property in motor vehicle accidents, thereby reducing the 


‘emains 


ss may number of uncompensated cases.” He showed how the earlier laws had as their 

objective the weeding out of financially irresponsible drivers and driving them 
the in- from the road, but that experience showed that the judgment provision did not 
alue or accomplish that result as many injured persons would not bother to bring suit 
be sub- to obtain an uncollectible judgment and only be rewarded by seeing the judgment 
pecified debtor’s license revoked. The new laws, he said, are based upon the principle of 
- policy “applying the law upon the happening of an accident . . . under the old system 
deduct- the motorist got all the breaks, while under the new system, some break is given 
definite the injured person.” 
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THE CASE FOR FRATERNALS 
UNDER PUBLIC LAW 15... 


By GEORGE G. PERRIN 


In this article, Mr. Perrin, General Counsel for the Modern Woodmen of 
America, and Chairman of the National Fraternal Congress of America Com- 
mittee on Law, gives an excellent summary of the cases following the South- 


eastern Underwriters’ decision. 


This paper is in part a digest of a brief 


originally prepared by Mr. Perrin for submission to the Interim Commis- 
sions of several states appointed to consider any changes in the statutes of 
their respective states made necessary because of Public Law 15. 


T HE decisions of the United States Su- 
preme. Court of June 5, 1944, on the 
question of the effect of the commerce clause 
on state legislation threw the insurance in- 
dustry into such a dither that many states 
rushed the enactment of attempts at reme- 
dial legislation. Following the Congressional 
enactment of Public Law 15, many states 
have appointed special commissions to ana- 
lyze the situation and make proper report 
to forthcoming legislative sessions. 


Way back in 1868 the United States Su- 
preme Court was called upon to pass upon 
an act of Virginia which required foreign 
insurance companies to obtain licenses to 
carry on business in the state and to deposit 
bonds. A subsequent act said that no person 
could act as agent for a foreign insurance 
company without a license. A penalty was 
imposed for a violation of the act. The 
defendant was appointed agent for a New 
York company but refused to deposit bonds 
and was refused a license. He continued 
to transact business and was convicted and 
sentenced to pay a fine. In the trial in the 
court below, the validity of the statute was 
assailed because of the discriminating pro- 
visions between Virginia corporations and 
foreign corporations. It was contended that 
the statute in this particular was in conflict 
with the federal constitution which declares 
that the citizens of each state shall be en- 
titled to all the privileges and immunities of 
citizens in the several states and the clause 
which declares that Congress shall have the 
power to regulate commerce with foreign 
nations and among the several states. The 


Federal Supreme Court held that a corpo- 
ration was not a citizen within the meaning 
of this constitutional provision and that a 
state could exclude a foreign corporation 
entirely or restrict its business; that issuing 
a policy of insurance is not a transaction 
of commerce and that such contracts are not 
interstate transactions. 

Such was the holding of Paul v. Virginia, 
8 Wall. 168, which was subsequently gener- 
ally accepted as the law holding that insur- 
ance is not commerce. On June 5, 1944, 
two decisions of the Federal Supreme Court 
were given in United States v. S. E. U. A, 
[5 CCH Fire and Casualty Cases 194] 88 
Supreme Court Reports 1082, and Polish 
National Alliance v. National Labor Relations 
Board, 88 Supreme Court Reports 1117. The 
S. E. U. A. case was a criminal indictment 
under the Sherman Antitrust Act with re- 
spect to the conduct of fire insurance com- 
panies restraining or monopolizing the 
interstate fire insurance trade. It was held 
that fire insurance transactions which stretch 
across State lines constitute interstate com- 
merce so as to make them subject to regu- 
lation by Congress under the commerce clause. 
The Polish National Alliance case is but a 
corollary to the S. E. U. A case and holds 
that insurance activities crossing state lines 
may be subjected to the collective bargaining 
requirement of the National Labor Relations 
Act. 

On behalf of the National Fraternal Con- 
gress of America, the following points are 
asserted: (1) that Paul v. Virginia has not 
been overruled; (2) that taxing the premi- 
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ums collected within a state by a foreign 
insurance company at a higher rate than the 
tax imposed on premiums collected within 
the state by domestic insurance companies 
does not necessarily place an undue burden 
upon interstate commerce so as to make 
the tax against foreign insurers void; (3) 
that Public Law 15 gives the states power 
to regulate and tax the insurance industry, 
with certain specific exceptions; (4) the Acts 
of Congress mentioned in Public Law 15 do 
not affect fraternal benefit societies; (5) fra- 
ternal benefit societies are in a different 
category or classification from commercial 
life insurance companies and statutes exempt- 
ing them from taxation do not violate the 
Federal Constitution. 


Paul v. Virginia Not Overruled 


This premise is shown at the beginning 
of the S. E. U. A. opinion, which states that 
no case holding that the commerce clause 
of the constitution does not deprive indi- 
vidual states of the power to regulate and 
tax specific activities of foreign insurance 
companies selling policies within their bor- 
ders has involved an Act of Congress which 
required the court to decide whether the 
commerce clause grants to Congress the 
power to regulate insurance transactions 
Stretching across state lines. The court 
Says that for constitutional purposes, cer- 
tain activities may be intrastate and subject 
to state control, while other activities may 
be interstate and subject to federal regula- 
tion; that the fact that particular phases of 


an interstate business have long been regu- 
lated or taxed by states has been recognized 
as a strong reason why in the continued 
absence of conflicting Congressional action, 
the state regulatory and tax laws should 
be declared valid; that the precise boundary 
between national and state power over com- 
merce can not be delineated by a single 
abstract definition; that the purpose of the 
commerce clause is not confined to em- 
powering Congress with a negative author- 
ity to legislate against state regulations, but 
it is a positive power to legislate concerning 
transactions which, reaching across state 
boundaries, affect the people of other states; 
that the Sherman Act does not indicate in- 
tention to exclude the business of insurance 
from its operation, and it therefore applies. 

A reading of the majority opinion in the 
S. E. U. A. case discloses repeated indica- 
tions that the court did not intend to over- 
rule Paul v. Virginia and the numerous cases 
which have followed it. The popular notion, 
however, was that Paul v. Virginia was over- 
ruled and that the entire insurance industry 
was subject to federal legislation as a result 
of the decisions of June 5, 1944. See, how- 
ever, The State of Indiana v. The Prudential 
Insurance Company of America, [11 CCH 
Life Cases 869] 64 N. E. (2d) 150. 


State Tax Laws Not Necessarily 
Burdensome 


Many legislatures assumed as a result of 
the S. E. U. A. decision that their taxing 
laws were, ipso facto, discriminatory and 
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void if foreign and domestic insurers were 
not treated exactly alike. Some legislatures 
started to proceed on the theory that the 
exemption of fraternal benefit societies from 
taxation was a further discrimination and, 
ipso facto, void. 


More mature consideration has freed the 
insurance industry from the jitters result- 
ing from the first reaction. The case of 
The Lincoln National Life Insurance Com- 
pany v. Jess G. Read, Insurance Commissioner 
of Oklahoma, 89 L. ed. 1250, decided June 
11, 1945, did not involve interstate commerce 
and did not present the question involved 
in the S. E. U. A. case. However, it throws 
considerable light on the court’s attitude. 
It holds that a state may impose upon a 
foreign insurer a license tax higher than 
that imposed upon domestic insurers for the 
privilege of doing business within the state. 
This tax on foreign insurers was 4 per cent 
of the premiums collected in Oklahoma, 
whereas domestic companies were required 
to pay but 2 per cent. The court put aside 
the case of Hanover Insurance Company v. 
Harding, 272 U. S. 494, which indicated that 
a foreign insurance company having a right 
to do business in the state could not be 
subsequently discriminated against, since 
the complaining company had never received 
an unequivocal license to transact business 
in Oklahoma. 


Kansas 


The case of Aetna Insurance Co., et al., v. 
Hobbs, Commissioner, [5 CCH Fire and Cas- 
ualty Cases 610] 161 Pac. 2d 726, was de- 
cided by the Supreme Court of Kansas 
September 15, 1945. The opinion covers 
sixteen consolidated cases brought by for- 
eign insurance companies seeking an order 
in mandamus proceedings to compel the In- 
surance Commissioner to issue certificates 
of authority to do business in Kansas during 
1945 without payment of the 1944 premium 
taxes. The suits were predicated on the 
argument that domestic insurance companies 
are taxed on a different basis than foreign 
insurance companies are taxed; that the 
Kansas statute is rendered void by the 
S. E. U. A. decision; and that the McCarran 
Act (Public Law 15) has no effect upon the 
issues involved. The majority opinion of 
the court is that the Kansas premium tax 
laws were not rendered void by the S. E. 


U. A. decision; that Congress had not ex- 
ceeded its powers in passing Public Law 
15; and that mandamus proceedings would 
not lie. The court stated: 


“It is our view that if and when the 
Supreme Court of the United States deems 
it is justified upon the record before it, to 
hold that all the state regulatory and taxing 
Statutes pertaining to insurance companies 
are invalid it will do so, not by implication 
only but in language so clear that inferences 
will not have to be relied upon to determine 
its meaning, and in a case in which the 
validity of such a state statute is involved, 


“Since plaintiffs predicate these proceed- 
ings upon their view of the inferences to be 
derived from the decision of the Supreme 
Court in U. S. v. Underwriters Assn., supra, 
and since we do not sustain their view that 
such inferences render our statutes void, the 
basic premise upon which they rely fails.” 


Indiana 


Likewise, the Supreme Court of the State 
of Indiana declared in an exhaustive opinion 
in The State of Indiana v. The Prudential 
Insurance Company of America, that taxing 
the premiums collected within a state by a 
foreign insurance company at a higher rate 
than the tax imposed on premiums collected 
within the state by domestic insurance com- 
panies does not necessarily place an undue 
burden upon interstate commerce so as to 
make the tax against foreign insurers void. 


The consolidated case of The Prudential 
Life Insurance Company of America and 
Massachusetts Mutual Life Insurance Com- 
pany v. David A. Forbes, Commissioner of 
Insurance of Michigan, [11 CCH Life Cases 
28] was tried in the Circuit Court of Ing- 
ham county. It involved the same issues as 
the other state cases. The court filed a 
lengthy written opinion deciding all issues 
against the insurance companies. 


New York 

The case of Mendola v. Dineen, 57 New 
York Supplement, 2d, 219, by the Supreme 
Court was an action to declare certain pro- 
visions of the state insurance law uncon- 
stitutional and restrain defendant from 
enforcing them as in contravention of the 
commerce clause of the Federal Constitu- 
tion. The complaint alleges that plaintiff 
is a resident of the State of New York and 
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a member of American Farmers Insurance 
Company, engaged in commerce across state 
lines, including New York; that plaintiff has 
been selling insurance policies in the State 
of New York without a license and has 
been ordered by defendant to desist from 
his activities as agent. The court held: 

“Succinctly stated, plaintiff's contention 
is that by virtue of the decision of the Su- 
preme Court of the United States in United 
States v. Southeastern Underwriters Associa- 
tion, all state insurance laws and regulations 
are invalid, insofar as they affect foreign com- 
panies and their agents, solely because they 
are engaged in interstate commerce, and 
that, in the absence of and until there is 
Congressional action, such concerns and 
their employees may operate in any state, 
free of regulation. 

* * * 


“It is settled that, for Constitutional pur- 
poses, certain activities of a business may be 
intrastate and therefore subject to state con- 
trol, while other activities of the same busi- 
ness may be interstate and therefore subject 
to federal regulation. And there is a wide 
range of business and other activities which, 
though subject to federal regulation, are so 
intimately related to local welfare that, in 
the absence of Congressional action, they 
may be regulated or taxed by the states. In 
marking out these activities the primary test 
applied by the court is not the mechanical 
one of whether the particular activity affected 
by the state regulation is part of interstate 
commerce, but rather whether, in each case, 
the competing demands of the state and 
national interests involved can be accommo- 
dated. And the fact that particular phases 
of an interstate business or activity have long 
been regulated or taxed by states has been 
recognized as a strong reason why, in the 
continued absence of conflicting Congres- 
sional action, the state regulatory and tax 
laws should be declared valid. 


“Tt is now settled law that the Commerce 
Clause of the Federal Constitution does not 
ipso facto bar a sovereign state from adopt- 
ing regulatory and protective measures of 
a reasonable character, in the interest of the 
health, safety, morals and welfare of its 
people, solely because interstate commerce 


may be involved. 
* * a 


“Whatever uncertainty may have existed 
as to the scope of the decision in United 


States v. Southeastern Underwriters Associa- 
tion, supra, was settled by Public Law 15, 
of the 79th Congress, approved March 9, 
1945, 15 U. S. C. A. Sec. 1011 et seq. In 
enacting this legislation, Congress recognized 
the necessity of state regulation of foreign 
insurance companies doing business within 
their borders and specifically expressed its 
intention to leave such regulation to the 
states. 


“The Act is expressly entitled, ‘An Act to 
express the intent of the Congress with ref- 
erence to the regulation of the business of 
insurance.’ It embodies a clear and explicit 
declaration ‘that the continued regulation 
and taxation by the several states of the 
business of insurance is in the public interest 
* * *’ ‘ * * Silence on the part of the 
Congress,’ the Act continues, ‘shall not be 
construed to impose any barrier to the regu- 
lation or taxation of such business by the 
several states.’ This latter provision was 
unquestionably inserted to forestall an argu- 
ment that since interstate commerce is in- 
volved, silence on the part of Congress is 
to be taken as an indication of an intention 
to leave insurance free of regulation. ‘The 
business of insurance,’ says the Act, ‘and 
every person engaged therein, shall be sub- 
ject to the laws of the several states which 
relate to the regulation or taxation of such 
business’.” 


“To further prevent possible attack on 
state regulation, the Act provides that future 
enactments of Congress which might in gen- 
eral terms be applicable to insurance, shall 
not so apply unless the contrary intent of 
Congress is specifically shown.” 


* * * 


“This court accordingly determines that 
all of the provisions of the Insurance Law 
here under attack are not violative of the 
United States Constitution. To hold other- 
wise would not only disregard well settled 
principles of constitutional law and an ex- 
press declaration of policy on the part of 
Congress, but would create a chaotic condi- 
tion in a field which intimately and vitally 
affects the welfare of the people of this 
state.” 


In the case of Fire Association of Phila- 
delphia v. New York, 119 U. S. 110, it was 
held that a state law taxing premiums col- 
lected by a foreign insurance company, but 
not on like premiums of a domestic com- 
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pany, does not violate the Fourteenth Amend- 
ment if the tax is for the privilege of doing 
business in the state. 


The case of The Prudential Insurance Com- 
pany of America, Petitioner, v. D. D. Murphy, 
as Insurance Commissioner, [11 CCH Life 
Cases 837] was decided by the Supreme 
Court of South Carolina September 13, 
1945, Case No. 2628. The decision upheld 
the validity of the South Carolina premium 
tax laws, which the Petitioner claimed were 
void under the S. E. U. A. decision, as dis- 
criminatory against foreign insurance com- 
panies and in favor of domestic companies. 
There was a 3 per cent premium tax against 
foreign companies, whereas domestic com- 
panies were exempted. 


The Supreme Court Speaks 


Upon appeal to the Supreme Court of 
the United States the court upheld the 3% 
premium tax against foreign insurers in a 
holding directly upon the issue. 

In declaring the tax valid upon the basis 
of the McCarran Act, Public Law 15, the 
court said in part: 


“The commerce clause is in no sense a 
limitation upon the power of Congress over 
interstate and foreign commerce * * * 


“It (Congress) clearly put the full weight 
of its power behind existing and future state 
legislation to sustain it from any attack 
under the commerce clause to whatever 
extent this may be done with the force of 
that power behind it subject only to the 
exceptions expressly provided for. 


“Two conclusions, corollary in character 
and important for this case, must be drawn 
from Congress’ action and the circumstances 
in which it was taken. One is that Congress 
intended to declare, and in effect declared, 
that uniformity of regulation, and of state 
taxation, are not required in reference to 
the business of insurance, by the national 
public interest, except in the specific respects 
otherwise expressly provided for. This nec- 
essarily was a determination by Congress 
that state taxes, which in its silence might 
be held invalid as discriminatory, do not 
place on interstate insurance business a bur- 
den which it is unable generally to bear or 
should not bear in the competition with local 
business. Such taxes were not uncommon 


among the states, and the statute clearly 
included South Carolina’s tax now in issue.” 


Powers Under Public Law 15 


No matter what the implications and extent 
of the holdings in the S. E. U. A. case may 
be, Congress has indicated by Public Law 15 
and the Prudential case ratifies its intent that 
the states shall have the power to regulate 
and tax the insurance industry, with certain 
specific exceptions. The Act is short and is 
as follows: 

“Be it enacted by the Senate and House 
of Representatives of the United States of 
America in Congress assembled: 


“Sec. 1. That the Congress hereby de- 
clares that the continued regulation and tax- 
ation by the several states of the business 
of insurance is in the public interest, and 
that silence on the part of the Congress shall 
not be construed to impose any barrier to 
the regulation or taxation of such business 
by the several States. 


“Sec. 2. (a) The business of insurance, 
and every person engaged therein, shall be 
subject to the laws of the several States 
which relate to the regulation or taxation 
of such business. 


“(b) No act of Congres shall be construed 
to invalidate, impair, or supersede any law 
enacted by any state for the purpose of regu- 
lating the business of insurance, or which 
imposes a fee or tax upon such business, 
unless such Act specifically relates to the 
business of insurance: Provided, That after 
January 1, 1948, the Act of July 2, 1890, 
as amended, known as the Sherman Act, 
and the Act of October 15, 1914, as amended, 
known as the Clayton Act, and the Act of 
September 26, 1914, known as the Federal 
Trade Commission Act, as amended, shall 
be applicable to the business of insurance 
to the extent that such business is not regu- 
lated by state law. 


“Sec. 3. (a) Until January 1, 1948, the 
Act of July 2, 1890, as amended, known 
as the Sherman Act, and the Act of Oc- 
tober 15, 1914, as amended, known as the 
Clayton Act, and the Act of September 26, 
1914, known as the Federal Trade Commis- 
sion Act, as amended, and the Act of June 
19, 1936, known as the Robinson-Patman 
Anti-discrimination Act, shall not apply to 
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the business of insurance or to acts in the 
conduct thereof. 


“(b) Nothing contained in this Act shall 
render the said Sherman Act inapplicable to 
any agreement to boycott, coerce, or intimi- 
date, or act as boycott, coercion or intimidation. 


“Sec. 4. Nothing contained in this Act 
shall be construed to affect in any manner 
the application to the business of insurance 
of the Act of July 5, 1935, as amended, 
known as the National Labor Relations Act, 
or the Act of June 25, 1938, as amended, 
known as the Fair Labor Standards Act 
of 1938, or the Act of June 5, 1920, known 
as the Merchant Marine Act, 1920. 


“Sec. 5. As used in this Act, the term 
‘state’ includes the several states, Alaska, 
Hawaii, Puerto Rico, and the District of 
Columbia. 


“Sec. 6. If any provision of this Act, or 
the application of such provision to any 
person or circumstances, shall be held in- 
valid, the remainder of the Act, and the 
application of such provision to persons or 
circumstances other than those as to which 
it is held invalid, shall not be affected. 


“Approved March 9, 1945.” 


Concomitant with the consideration of 
Public Law 15 there should be considered 
the report of the Senate Committee on the 
Judiciary, to which Public Law 15 was re- 
ferred. This report is as follows: 


General Statement of Judiciary Committee 


“From its beginning the business of insur- 
ance has been regarded as a local matter, 
to be subject to and regulated by the Laws 
of the several states. This view has been 
fostered and augmented by decisions of the 
United States Supreme Court for a period 
of more than seventy-five years, leading to 
the generally accepted doctrine that the busi- 
ness of insurance was not subject to Federal 
law. On June 5, 1944, in the case of U. S. v. 
Southeastern Underwriters Association, et al., 
the Supreme Court decided that the busi- 
ness of insurance was commerce and, there- 
fore, subject to the Sherman Act of July 2, 
1890, as amended, and the Clayton Act of 
October 15, 1914, as amended. 


“The Attorney General, in several appear- 
ances before the Judiciary Committee, frankly 
Stated that the Department of Justice had 


no opposition to an extension of time to the 
insurance industry in order to make neces- 
sary adjustments to this decision. 


“Inevitable uncertainties which followed 
the handling down of the decision in the 
Southeastern Underwriters Association case, 
with respect to the constitutionality of state 
laws, have raised questions in the minds of 
insurance executives, state insurance ofh- 
cials, and others as to the validity of state 
tax laws as well as state regulatory provi- 
sions; thus making desirable legislation by 
the Congress to stabilize the general situa- 
tion. 

‘Bills attempting to deal with the problem 
were considered in both the House and the 
Senate during the Seventy-Eighth Congress, 
but failed of enactment. Your committee 
believes there is urgent need for an immedi- 
ate expression of policy by the Congress 
with respect to the continued regulation of 
the business of insurance by the respective 
states. Already many insurance companies 
have refused, while others have threatened 
refusal to comply with state tax laws, as 
well as with other state regulations, on the 
ground that to do so, when such laws may 
subsequently be held unconstitutional in 
keeping with the precedent-smashing deci- 
sion in the Southeastern Underwriters case, 
will subject insurance executives to both 
civil and criminal actions for misappropria- 
tion of company’ funds. 

“The committee has therefore given im- 
mediate consideration to S. 340, together 
with a similar measure, H. R. 1973, so that 
the several states may know that the Con- 
gress desires to protect the continued regu- 
lation and taxation of the business of insur- 
ance by the several states, and thus enable 
insurance companies to comply with state 
laws. What is more, the Congress proposes 
by this bill to secure adequate regulation 
and control of the insurance business. 

“Nothing in this bill is to be construed 
as indicating it to be the intent or desire of 
Congress to require or encourage the several 
states to enact legislation that would make 
it compulsory for any insurance company to 
become a member of rating bureaus or 
charge uniform rates. It is the opinion of 
Congress that competitive rates on a sound 
financial basis are in the public interest. 


“Tt is not the intention of Congress in the 
enactment of this legislation to clothe the 
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states with any power to regulate or tax 
the business of insurance beyond that which 
they had been held to possess prior to the 
decision of the United States Supreme Court 
in the Southeastern Underwriters Associa- 
tion case. Briefly, your committee is of the 
opinion that we should provide for the con- 
tinued regulation and taxation of insurance 
by the states, subject always, however, to 
the limitations set out in the controlling 
decisions of the United States Supreme 
Court, as, for instance, in Allgeyer v. Louisi- 
ana (165 U. S. 578), St. Louis Cotton Com- 
press Co. v. Arkansas (260 U. S. 346), and 
Connecticut General Insurance Co. v. Johnson 
(303 U. S. 77), which hold inter alia, that 
a state does not have power to tax contracts 
of insurance or reinsurance entered into 
outside its jurisdiction by individuals or cor- 
porations resident or domiciled therein cov- 
ering risks within the state or to regulate 
such transactions in any way.” 


Purpose of the Bill 


“The purpose of the bill is twofold: (1) to 
declare that the continued regulation and 
taxation by the several states of the business 
of insurance is in the public interest; and 
(2) to assure a more adequate regulation 
of this business in the states by suspending 
the application of the Sherman and Clayton 
Acts for approximately two sessions of the 
state legislatures, so that the states and Con- 
gress may consider legislation during that 
period. It should be noted that this bill, by 
the moratorium proposed therein, does not 
repeal the Sherman and Clayton Acts, but 
opportunity will have been granted for the 
states to permit agreements and contracts 
by insurance companies which otherwise 
might be in violation of the Sherman and 
Clayton Acts. It should be noted further 
that no moratorium is granted from the 
Sherman Act relative to agreements or acts 
of boycott, coercion, or intimidation.” 


Analysis by Section 


“Section 1 declares that the continued 
regulation and taxation by the states of the 
business of insurance is in the public interest. 


“Section 2 provides that the insurance busi- 
ness, and all persons engaged in such busi- 
ness, shall be subject to state laws relating 
to the regulation and taxation of such busi- 
ness; and (b) that no act of Congress shall 


be construed to invalidate, impair, or super- 
sede any state law which regulates or taxes 
the insurance business, unless such act 
specifically so provides. 


“Section 3 provides that the Federal Trade 
Commission Act and the Robinson-Patman 
Anti-discrimination Act shall not apply to 
the insurance business, or to acts in the 
conduct of such business. 


“Section 4 suspends the application of the 
Sherman Act and the Clayton Act to the 
business of insurance until January 1, 1948; 
and (b) provides that at no time are the 
prohibitions in the Sherman Act against any 
act of boycott, coercion, or intimidation sus- 
pended. These provisions of the Sherman 
Act remain in full force and effect. 

‘Section 5 provides that the enactment of 
this Act shall not affect, in any manner, the 
present application of the National Labor 
Relations Act, the Fair Labor Standards 
Act, or the Merchant Marine Act, to the 
business of insurance. 

“Section 6 defines the term ‘state.’ 


“Section 7 provides for separability of 
provisions,” 


Senate Debate 


The debate in the Senate on Public Law 15 
is also enlightening. The following are 
excerpts from the Congressional Record of 
January 25, 1945: 


Senator Ferguson of Michigan, one of the 
co-authors of Senate 340, had this to say 
about the bill: 


“Mr. President, until June 5, 1944, the 
business of insurance had been regarded as 
a local matter, and subject to the regulation 
or taxation by the several states. While that 
view had been contested many times by 
various insurance companies, various deci- 
sions of the United States Supreme Court 
have fostered and augmented it for a period 
of more than seventy-five years until on 
June 5, 1944, in its opinion in the case of 
the United States against Southeastern Un- 
derwriters Association and others, the Su- 
preme Court held in effect that the business 
of insurance was commerce and therefore 
subject to the Sherman Act of July 2, 1890, 
as amended, and the Clayton Act of October 
15, 1914, as amended. 


“Since that decision was rendered, the 
states have been greatly concerned about the 
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business of insurance insofar as regulation 
and taxation are concerned. 


“Mr. President, in order to show the im- 
portance of this matter to the states, let 
me say that this morning I received word 
that Commissioner Charles F. J. Harrington 
of Massachusetts, who is chairman of the 
committee on Federal legislation of the in- 
surance commissioners’ body, was advised 
by William P. J. Hodges, insurance com- 
missioner for the State of North Carolina, 
that some insurance companies had given 
notice to their states that they would not 
pay the tax which is being levied in those 
states, or that they would pay it under pro- 
test. Under the law, it would be necessary 
to suspend the license of such companies 
and all of their agents. The insurance tax 
would have to be paid by February 15. In 
South Carolina, Kentucky and Tennessee 
the tax is due on February 1. 


“So it is advisable that the bill be passed 
quickly if it is possible to do so.” 

Further on in the debate, Senator Ferguson 
said: 


Act Doesn’t Foster Monopoly 


“But it is not the purpose of the bill at 
all to foster monopoly, or to anticipate that 
any acts will be passed permitting or even 
encouraging monopoly. A state law relat- 
ing to taxation, a law relating to regulation, 
for instance, the fixing of rates, or the fixing 
of the terms of a contract of insurance, 
which might under some definition of monop- 
oly be monopolistic, would be permitted 
under the pending bill; but if the state law 
undertook to authorize a boycott, a coercion, 
or an intimidation, or an agreement to do 
any one of those three things, then it would 
be clearly void as Congress would have 
already spoken, and once Congress speaks 
on interstate commerce, no state can speak 
contrary to the Congressional declaration.” 


Again, further on in the debate, Senator 
Ferguson agreed: 


“Mr. President, I think an explanation of 
paragraph (b) section 2 should be made at 
this time. The purpose of that provision is 
very clear, that Congress did not want at 
the present time to take upon itself the re- 
sponsibility of interfering with the taxation 
of insurance or the regulation of insurance 
by the states. We are able to single out 
and to indicate that we had in mind three 


acts of which we wanted to make exception 
as they did not relate to insurance. I read 
from the bill.” 


In a colloquy with Senator Murdock dur- 
ing the debate, Senator Ferguson said: 
“So the bill specifically provides that state 


laws shall apply to taxation and regulation 
of insurance.” 


Perhaps the most complete expression in 
the debate of Congressional intent as far as 
state taxation is concerned, is found in the 
following excerpts from Senator Ferguson’s 
general argument for the bill, as follows: 


States Can Regulate and Tax Insurance 


“Mr. President, I agree that it should be 
very clear that the states can regulate and 
tax insurance in all its phases. Section 2, 
in my humble judgment, is a very clear pro- 
vision providing for such taxation and such 
regulation. The language of the bill makes 
clear the purposes of the legislation, that the 
taxation problem will be taken care of, and 
that there will be no excuse for paying un- 
der protest or not paying at all.” 


In the course of the debate Senator 
O’Mahoney of Wyoming said: 


“Let me say to the Senate that, recogniz- 
ing the complexity of this problem and the 
desirability of maintaining state regulation 
and state taxation, members of the Judiciary 
Committee who are opposed to the proposal 
to grant a blanket exemption from the anti- 
trust laws desired to go as far as was 
humanly possible in the direction of giving 
the states a clear cut opportunity to adiust 
state laws in accordance with the Supreme 
Court decision and the anti-trust laws.” 


This was followed by another statement 
on the part of Senator Ferguson: 


“Mr. President, I think it can fairly be 
stated that today absolute chaos exists in 
the insurance world. It has been caused by 
the decision of the Supreme Court to which 
we have been referred. The pending bill 
is an attempt to remove and dissipate that 
chaos by enacting a law which the insurance 
companies will be able to abide by for the 
time being. 

“As I said before, the State of North Caro- 
lina, which I am informed uses the revenue 
obtained from the taxation of such com- 
panies for the payment of pensions, had 
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advised me that by February 15 of this 
year it will be compelled to suspend the 
licenses of certain insurance companies and 
all their agents to do business there because 
the companies have decided that under the 
present chaotic conditions they do not wish 
to pay the tax. They do not know whether 
they should or should not pay it. If sub- 
section (b) is deleted, 1 am of the opinion 
that we shall accomplish nothing by enact- 
ing the bill because the insurance companies 
will still be unable to decide what they can 
or can not do, and for that reason they will 
abide by the provisions of the state laws and 
the present chaos will continue.” 


Congressional intent is further emphasized 
by the following statements made by Sena- 
tor Taft of Ohio: 

“My interest is to preserve the state laws 
of Ohio, for instance, which tax insurance 
companies, and bring in certain amounts of 
revenue. I do not wish to have those laws 
changed.” 

In closing the debate, Senator O’Mahoney 
made the following unchallenged statement : 


“The moratorium as proposed in the bill 
and as now proposed by the Senator from 
Michigan in his amendment, covers the en- 
tire field, and does it in such a way that 
there can be no misunderstanding. We are 
extending to the states complete immunity 
for their state tax laws, and, as stated in 
Section 4, we are granting a moratorium 
for the purpose of enabling adjustments to 
be made and legislation to be adopted by 
the several states and Congress.” 


91 Cong. Rec. 509. 


Beyond the shadow of a doubt, the power 
to regulate and tax the insurance industry 
is vested in the several states under Public 
Law 15, except, as stated therein, with respect 
to the Sherman Act, as amended by the 
Clayton Act, the Federal Trade Commis- 
sion Act, the Robinson-Patman Act, the 
National Labor Relations Act, the Fair 
Labor Standards Act, and the Merchant 
Marine Act. 


Fraternal Benefit Societies 
Not Affected 


All branches of the insurance industry 
have prepared memoranda for the Committee 
on Federal Legislation of the National As- 


sociation of Insurance Commissioners. One 
of these is by a Special Federal Laws Com- 
mittee of the National Fraternal Congress 
of America, which has filed an exhaustive 
memorandum with the Committee on Fed- 
eral Legislation of the National Association 
of Insurance Commissioners, and which mem- 
orandum is available to all Insurance De- 
partments. Only the conclusions of such 
memorandum need be mentioned here. These 
conclusions are: 


(a) That fraternal societies do not need 
to be “regulated” by state law since they are 
not members of any national or any regional 
rating organizations. Regulation by state 
law is called for concerning industries that 
belong to regional or national rating organ- 
izations which gather information on rates, 
coverages, policy forms and the like, and 
where they pool the experience of the 
several member companies and thereafter 
conform to the experience gained through 
membership in such organizations. Frater- 
nal benefit society rates are based on actu- 
arial tables as required by law, and no state 
legislation is necessary to bring fraternal 
benefit societies within the purview of Public 
Law 15 with respect to the Sherman Anti- 
trust Act. 


(b) Fraternal benefit societies are not 
affected by the provisions of the Clayton 
Act, as there are no instances where one 
fraternal benefit society controls another. 
Fraternal benefit societies are organized 
without capital stock and are carried on 
solely for the mutual benefit of their mem- 
bers and beneficiaries, as provided by law. 


(c) The provisions of the Clayton Act 
concerning interlocking directorates has no 
application to fraternal benefit societies, in- 
asmuch as each society must, under the law, 
have a representative form of government 
with a supreme governing body composed 
of representatives elected by the members, 
and this supreme governing body elects the 
board of directors and officers. Unlike stock 
and mutual companies, there is no voting 
by proxy. There is no instance of an officer 
or director of one society having like office 
in another fraternal benefit society. 

(d) The Federal Trade Commission Act 
relates to unfair methods of competition and 


to unfair or deceptive acts or practices in 
commerce. Fraternal benefit societies are 
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not engaged in competition in commerce 
within the terms of the Federal Trade Com- 
mission Act. 


(e) The Robinson-Patman Act is an 
amendment to the Clayton Act prohibiting 
price discrimination in the sale of commodi- 
ties and goods of like grade and quality. 
It is thought that this Act has no application 
to fraternal benefit societies except possibly 
to the provision relating to payment of 
brokerage fees. 


(f) The National Labor Relations Act 
does apply to the entire insurance industry, 
but no state action is required to bring them 
within the scope of this law. 


(g) The Fair Labor Standards Act relat- 
ing to minimum wages and maximum hours 
applies to the entire insurance industry and 
no state action is necessary to bring them 
within the scope of this law. 


(h) The Merchant Marine Act has no 
application to fraternal benefit societies. 


Different Category 


Fraternal benefit societies are in a different 
category or classification from commercial 
life insurance companies and statutes exempt- 
ing them from taxation do not violate the 
Federal Constitution. 


Fortunately, the above point is definitely 
settled by the case of Northwestern Mutual 
Life Insurance Company v. Wisconsin, 247 
U. S. 132, 62 L. Ed. 1025. This was a suit 
brought to recover taxes paid by North- 
western Mutual Life Insurance Company to 
the State of Wisconsin under protest under 
a statute that provided that every company 
transacting the business of life insurance, 
excepting only fraternal benefit societies, 
shall pay a fixed tax. The plaintiff in error 
claimed that this exemption of fraternal 
benefit societies from the tax made the tax 
law invalid. The opinion says: 


“The contentions of a Federal nature, 
raised by the plaintiff in error, are that this 
license tax imposes an unlawful burden upon 
interstate commerce, in contravention of 
Section 8, Article 1, of the Federal Constitu- 
tion; that it violates the 14th Amendment 
in denying the equal protection of the laws 
to the Northwestern Company by arbitrarily 
discriminating against it and in favor of 
foreign insurance companies, and between it 
and fraternal associations, both domestic and 


foreign; that it violates the 14th Amendment 
in imposing an arbitrary, discriminatory, and 
confiscatory burden upon the Northwestern 
Company.” 


The court further states that it has re- 
peatedly held that a state may not by its 
system of taxation impose burdens upon 
interstate commerce, and holds that the tax 
in question was not a burden upon inter- 
state commerce, being a license tax, and the 
gross receipts being only the measure of 
the value of the property and franchise 
taxable. 


The court then says: 


“This brings us to the question whether 
the statute denies to the company the equal 
protection of the laws. That the state is 
not, because of the 14th Amendment, re- 
quired to tax all property alike, and may 
classify the subject selected for taxation, is 
too well established to require citation of 
the many cases in this court which have so 


held. * * * 


“As to the alleged discrimination between 
old-line level premium companies and bene- 
ficial associations, which are exempted from 
taxation under their statute, we think the 
differences are plain. The fraternal and 
beneficial features are wanting in organiza- 
tions like that of the Northwestern Company. 

* * * 


“We find no reason to disagree with the 
Supreme Court of Wisconsin in the con- 
clusion that differences upon which classifi- 
cation rests in this statute are not fanciful, 
but real and substantial, and that the dis- 
similarities in treatment fall short of that 
arbitrary classification which amounts to a 
denial of the equal protection of the laws.” 


So also Lockhart v. American Mutual Life 
Insurance Company, 194 S. W. (2d) 285. 


Conclusion 


The foregoing establishes beyond question 
that the regulation and taxation of the in- 
surance industry is left to the several states 
and that a state may tax premiums collected 
within its borders by a foreign company at 
a higher rate than is imposed on domestic 
companies. It establishes, also, that frater- 
nal benefit societies are in a different cate- 
gory, or classification, from commercial life 
insurance companies and statutes exempting 
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them from taxation do not violate the Fed- 
eral Constitution. The only concern that 
need be given by states is that their laws 
do not conflict with the Sherman Act and 
the other Acts of Congress which under 
Public Law 15 remain applicable to the 
insurance industry. As shown by the report 
of the Special Federal Laws Committee of 
the National Fraternal Congress of America 


to the Committee on Federal Legislation of 
the National Association of Insurance Com- 
missioners, the business of fraternal benefit 
societies does not violate any such Acts of 
Congress and no state legislation is neces- 
sary concerning fraternal benefit societies 
other than prohibition against membership 
in rate-making bureaus, etc., as shown by 
said report. 


—_— aio 


Right Church—Wrong Pew 


Attorney General Clark recently criticized the insurance industry for lack 
of cooperation in a capitalistic society. He said that the passage of P. L. 15 
withdrew some of the teeth from the SEUA decision by withholding some of 
their unlawful activities from the scope of the Sherman act for another three years. 


The Right to Be Heard 


In setting aside a rate order issued by the Superintendent of Insurance of the 
District of Columbia on the ground that interested companies had not been given 
a proper hearing, Judge Holtzoff, of the United States District Court for the Dis- 
trict of Columbia, said, “The requirement of a hearing is one of the fundamental 
principles imbedded in Anglo-American jurisprudence. It is as inexorable a 
requirement in administrative proceedings involving delegated legislative authority 
or a quasi-judicial function, as it is in the determination of controversies in courts 
of law. It is axiomatic that to adjudicate personal or property rights without 
giving interested parties an opportunity to be heard is contrary to our basic ideas 
of substantial justice . . .”"—June 26, 1946. 


Veteran's Unemployment Rights in Industrial Controversy 


New York State, under Section 600 of the Unemployment Insurance Law, 
accords veterans, unemployed because of a labor dispute, fifty-two weeks of 
benefits as against a maximum of 26 weeks accorded non-veterans, in the interest 
of compensating veterans for the period of time to which they would have been 
entitled under the Servicemen’s Readjustment Act of 1944 had the latter not incor- 
porated an exclusion provision regarding industrial disputes.—Opinion of the 
New York Attorney General, April 2, 1946. 


Was It Ever Thus? 


“If the present Congress errs in too much talking, how can it be otherwise, 
in a body to which the people send one hundred and fifty lawyers, whose trade 
it is to question everything, yield nothing, and talk by the hour? That one 
hundred and fifty lawyers should do business together ought not to be expected.” 
—Thomas Jefferson. 
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ance” (1938, Callaghan & Co.). He is a member of the 
Illinois State Bar and the American Bar Association as 
well as the Federation of Insurance Counsel. Collaborat- 
ing with Mr. Appleman in this instance is John D. Carson 
of the University of Illinois College of Law. 


NSURANCE companies more and more 

find themselves involved in controversies 
arising from the playful or malicious con- 
duct of agents and adjusters. Elements of 
competition or antagonism bred by the in- 
vestigation of claims, may lead to sharply 
spoken words or the writing of ill advised 
letters. As a result, litigation based upon 
such libel or slander may arise for which 
the company may be answerable in damages. 
An examination of a few of the leading 
principles may be of some assistance.* 


Liability for Agent’s Slander 


A corporation is liable for a slander uttered 
by its agent while acting in the scope of 
his employment, and in the actual performance 
of the duties thereof touching the matter in 
question, though the corporation had no 
knowledge of and did not ratify the act 
of the agent. An insurance company is 
thus liable for the slanderous words of its 
agent if the agent at the time is transacting 
the business of the corporation and the 
words are spoken in the course of such 
business and in connection therewith. 


The law draws no distinction between the 
amount of authority possessed by agents 
generally, in determining the liability of the 


* Citation of pertinent cases will be found in 
16 Insurance Law & Practice 361-424. 


company for their acts. It would be a 
question for the jury to determine, under 
proper instructions from the court, whether, 
at the time the slanderous or libelous state- 
ments were made, the agent was the agent 
of the defendant company, and whether or 
not he was acting within the scope of his 
authority as agent. And the fact that an 
agent may have transcended his authority 
or violated his instructions would not neces- 
sarily relieve the principal of liability. 


In Discharge of Duty 
to Corporation 


However, a corporation is liable for a 
defamation by its agent only when such 
defamation is referable to the duty owed 
by such agent to the corporation, and was 
made while in the discharge of that duty. 
An insurance company cannot be held liable 
for slanderous statements by its solicitors 
not spoken in the course of their employment. 
Nor does the mere making of slanderous 
statements authorize the inference that they 
were made in the course of their employment. 


The mere fact that a libel was committed 
in the scope of the agent’s employment has 
been held insufficient; it must be shown, 
rather, that the libel was either required or 
authorized by the employment. The test 
of a corporation’s liability for slander is 
whether the one uttering the slander did 
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so in endeavoring to promote the corpo- 
ration’s business, within the scope of the 
actual or apparent authority conferred upon 
him for that purpose. There would be no 
basis for punitive or exemplary damages as 
against the corporation unless a libel were 
either authorized by it, that is, in the dis- 
charge of one’s duty, or subsequently ratified. 


Joint Liability 

It is proper to join both the insurance 
company and agent in the same suit as joint 
defendants, although it is often claimed that 
there can be no joint liability in slander as 
distinguished from libel, because this rule 
does not apply where one of such defendants 
is liable under the doctrine of respondeat 
superior. 


Variance of Rules on 
Slander and Libel 


Entirely different rules have been held to 
govern actions for libel and slander, and 
words which do not technically charge a 
criminal offense, and, if spoken, would not 
be actionable without allegation and proof 
of special damages, are libelous and action- 
able per se when written or printed and 
published, where they seriously reflect upon 
the character and integrity of the person 
of whom they are written, and tend to sub- 
ject him to loss of public confidence and 
respect. 


A libel is the malicious defamation of a 
person made public by any printing, writing, 
effigy, or pictorial representation. Libel may 
consist of irony in the form of praise or 
abuse under the color of jest; as to such, the 
court will look through the disguise, and 
no other evil motive than that disregard of 
another’s rights which will destroy his char- 
acter for purposes of amusement is necessary 
to constitute the offense. Any language 
published that tends to degrade a person, or 
to bring him into ill repute, or to destroy 
the confidence of his neighbors in his in- 
tegrity, or to cause other like injury, is 
actionable per se. 


Words are slanderous per se or libelous 
per se which are falsely published of another, 
imputing to him some criminal offense, or as 
Missouri has stated, an indictable offense for 
which corporal punishment may be inflicted. 


Charges of crime are slanderous and action- 
able per se without proof of special damages. 


Interpretive Rules 


Whether a matter is defamatory per se 
is to be determined by the court. How- 
ever, where, in an action for libel, any 
doubt exists as to the meaning of the publi- 
cation complained of, so that extrinsic evi- 
dence is needed to determine whether it is 
actionable, the question is for the jury, under 
proper instructions. For a written article to 
be defamatory, it must, when given its ordi- 
nary meaning, impute to the person assailed 
some act or attribute tending to expose him 
to public hatred, contempt, or ridicule, or 
to deprive him of the benefits of public con- 
fidence and social intercourse, or, if the lan- 
guage is innocent on its face, it must be 
shown by extrinsic facts to have intended to 
convey, and to have in fact conveyed, to its 
readers, a defamatory meaning as so defined. 
An alleged defamatory publication must be 
construed in the sense in which the reader 
would ordinarily understand it, and, if when 
thus considered, it cannot reasonably be in- 
terpreted as defamatory, it will not serve as 
the basis of a libel action. But it is sufficient 
to allege the publication of language imputing 
a criminal offense to the plaintiff, without 
couching such charge in the technical lan- 
guage necessary if used in an indictment or 
information. 


Ordinary Popular 
Meaning of Words 


Alleged slanderous words must be given 
their ordinary popular meaning, and if sus- 
ceptible of two meanings, it is a question 
for the jury in what sense the defendant used 
them. However, though it must ordinarily 
be left to the jury to determine in what sense 
the language was used, it will not be per- 
mitted to engage in mere speculation unaided 
by facts to determine which of several causes 
may have produced an event. 


Role of Innuendo 


It is the office of the inducement to narrate 
the extrinsic circumstances which, coupled 
with the language published, affect its con- 
struction and render it actionable. The office 
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of innuendo is to connect defamatory matter 
with other facts set out so as to show the 
meaning and application of the charge, and 
it cannot enlarge or restrict the natural mean- 
ing of the words or introduce new matter, or 
be used to give a forced or unnatural con- 
struction or application of the words. The 
ordinary rule is that the words claimed to 
be libelous are to be construed according to 
their ordinary and usual import and mean- 
ing; it is only where the meaning is doubtful 
or equivocal that the pleader may, by innu- 
endo, point the language to the sense in 
which he wishes it to be understood. It is 
not the purpose of an innuendo to enlarge 
the words actually used, but its office is to 
state in what meaning the language was used. 
Where the words used are not equivocal in 
themselves, have no covert meaning, and are 
plain and unambiguous, they must be taken 
in their ordinary signification, and no au- 
thority can be found for allowing their mean- 
ing to be totally changed by means of an 
innuendo. 

In determining whether a writing or pub- 
lication is libelous per se, it must be stripped 
of all innuendo, colloquium, and explanatory 
circumstances; and if not libelous without 
innuendo, it is actionable only for such 
special damages as were directly and proxi- 
mately caused by it. If the words written 
are not libelous in themselves, a meaning 
showing them actionable must be alleged; 
however, written words bearing but one 
meaning which is obviously not defamatory 
cannot be made so by innuendo, since in- 
nuendo cannot introduce a meaning broader 
than the words naturally bear under the facts 
and circumstances. 


Publication 


Merely to compose or write a libel is not 
a publication. In fact, the rule is that a 
publication is an essential element of libel, 
and the mere sending of a letter through the 
mail is ordinarily not a publication. How- 
ever, it is no defense that a libelous state- 
ment was published by mistake. Dictation 
of a letter to a stenographer might constitute 
a publication, although there is some lack 
of uniformity in this latter holding. 


Privilege 


There have been deemed to be two classes 
of privileged communications: (1) Those 


where the occasions designated, regardless 
of malice, constitute an absolute privilege 
and preclude recovery of damages; and (2) 
those in which the circumstances of the 
defamatory publication, together with the 
testimony, rebut the presumption of malice 
and afford a qualified privilege. Communica- 
tions may thus be either absolutely or quali- 
fiedly privileged. An “absolutely privileged 
communication” is one for which, by reason 
of the occasion on which it was made, no 
remedy exists in a civil action for libel and 
slander, regardless of the falsity of the lan- 
guage or the fact that it was published with 
express malice. The best definition of con- 
ditional privilege declares such result “if 
made bona fide by one having an interest in 
the subject matter to another also having 
an interest in it or standing in such a relation 
that it is a reasonable duty, or it is proper 
for, the writer to give such information.” 


Ordinarily, a communication is privileged 
where it is honestly made by one person 
interested in the subject-matter and occupy- 
ing such a relationship with a similarly 
interested person to whom the communica- 
tion is made, that it is a reasonable duty or 
proper function to pass on the information 
communicated. Where the communication 
is prompted by a duty to the public or to 
a third person, or is made touching a matter 
in which the party making it has an interest, 
to another having a corresponding interest, 
it is privileged, if made in good faith and 
without malice. Communications by a prin- 
cipal to an agent, or by an agent to a 
principal, relative to the subject-matter of 
the business, fall within the class of privi- 
leged communications, though they contain 
defamatory matter concerning a third person. 


Principal-Agent Communications 
Qualifiedly Privileged 


An agent has the right, under the qualified 
privilege rule, to make communications to 
his principal, and such communications do 
not constitute a publication within the law 
of libel without other evidence. One court 
held that the doctrine of conditional privi- 
lege applied to all communications between 
members of a lodge, between a member of 
the lodge and the organization, and between 
officials thereof, as to matters dealing directly 
with insurance issued by it. If the circum- 
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stances under which the publication was 
made are undisputed, it is for the court to 
determine the question of privilege; other- 
wise, it is a question for the jury. 

Information may be published by an in- 
surance company and its agents or officers 
with impunity in the performance of their 
duty of protecting the company, its business, 
policyholders, officers, employees, and agents 
against unwarranted activities and attacks 
of the plaintiffs, where the matter is of 
common interest to such persons, and is 
published without malice towards the plain- 
tiff under a sense of duty and upon reliable 
information and in honest belief that it is 
true, since such matter is privileged. Ac- 
cordingly, where the alleged libel consisted 
of statements made by defendant in vindica- 
tion of his own business integrity which 
had been called in question by the plaintiff, 
a competitor in business, the evidence was 
insufficient to support a verdict for the plaintiff. 
In fact, Louisiana held that a communication 
may be privileged though published in a 
newspaper of general circulation and available 
to all readers, where addressed to policy- 
holders and interested persons for their pro- 
tection and for the protection of defendant’s 
business. 


Burden of Proof 


Of course, the burden of proving privilege 
is upon the defendant, and good faith as 
well as due regard to the interest of the 
person making it must exist for a publication 
to be privileged. .The publication of libelous 
matter, to be privileged, must be for the 
purpose of the occasion or business on hand, 
and not just added without connection out 
of an evil motive. 


Privilege—A Question 
for the Court 


Whether or not a publication is privileged 
is a question of law, for the court alone, 
particularly where there is no dispute as 
to the circumstances under which it was 
made. Where the occasion upon which a 
charge of embezzlement was made was privi- 
leged, there is a presumption that the state- 
ment was made in good faith, and the burden 
is upon the plaintiff to rebut such presump- 
tion. The burden of proving malice would 
be on the plaintiff, where a prima facie case 
of qualified privilege is established. And if 


the facts and the testimony rebut the pre- 
sumption of malice, the burden then rests 
upon the plaintiff to show express malice in 
order to recover. The question of good faith 
or malice would then become one of fact 
for jury determination, so that the question 
of whether words spoken, if actionable in 
themselves, are spoken maliciously and with 
defamatory intention so as to lose their 
qualified privilege, is for the jury. However, 
a finding of malice by a jury cannot be 
sustained where there is no evidence to 
support it. 


If a complaint expressly charges malice, 
the plaintiff need not rely on the doctrine 
of imputed malice; and such allegation would 
be sufficient to combat the doctrine of quali- 
fied privilege. Where the words published 
were intended to impute to the plaintiff the 
crime of larceny, malice may be implied from 
the very use thereof, and the implication is 
not overcome merely by the defendants’ 
denial of malice or of certain expressions 
attributed to some of them by the plaintiff 
indicating malice. 


Truth as a Defense 


Truth is, in some states, a complete de- 
fense to an action for slander, but the burden 
of proving truth as a defense rests upon 
the defendant. Elsewhere, truth of the words 
published constitutes a sufficient defense only 
when the publication is with good motives 
and for justifiable ends. Wherever matters 
are shown to be libelous, testimony is ad- 
missible to prove the truth of the charges 
and is considered material. 


In conclusion, since such questions of lia- 
bility arise with great frequency and the 
insurance company and its employees are 
both exposed to financial loss, it would seem 
advisable for such companies to conduct 
a short course by correspondence in the law 
for their agents in order to instruct them 
upon such matters. Matters of contractual 
liability could thus be treated; rights of 
agents under compensation and other laws 
would be of interest; and in matters of tort 
law, libel and slander would be of prime 
importance. Since the consequences of an 
agent’s conduct may fall upon his company, 
cooperation between the company and agent 
would reduce such litigation. “A soft answer 
turneth away wrath”, and, incidentally, saves 
money. 
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Digested from the New Jersey Law Journal 
for February 7, 1946 


Terror Stalks the Law 


By J. L. Bernstein, 


Attorney at Law, Paterson, New Jersey 


T HERE are numerous reported cases of 
physical illness suffered as the result 
of mere fright and shock. What redress 
does the law afford to a person whose ail- 
ments can be traced to a scare? 


At the outset, it may be observed that 
the law is in a considerable daze. The legal 
basis for it is Lord Wensleydale’s dictum 
laid down eighty years ago. Quoth the 
English jurist: 

Mental pain and anxiety the law cannot value, 
and does not pretend to redress when the un- 
lawful act complained of causes that alone. 

What his Lordship meant, agreed Eng- 
lish and American judges, was that the 
law would not honor a claim for injuries 
which was incapable of exact or approxi- 
mate pecuniary measurement. Houdini- 
like, nevertheless, the courts escape from 
this doctrinal strait-jacket upon every oc- 
casion considered appropriate. 


Lord Wensleydale’s dictum is still the 
law of the New York courts. Yet strangely 
enough, the English courts which origi- 
nated the rule have repudiated it. 


Some twenty states, affected by the un- 
reasonableness of the doctrine that a wrong- 
ful act causing nervous shock or fright 
which results in physical prostration, in- 
sanity or even death, affords no remedy 
against the wrongdoer, have more or less 
abandoned it. But as late as 1936, a Law 
Revision Commission in New York was 
unsuccessful in pushing a remedial statute 
through the Legislature. 


In New York’s leading case of Mitchell 
v. Rochester Railway Co., which occurred 
just prior to the turn of the century, the 
facts were that the plaintiff who waited to 
board a horse car of the defendant, found 
the car stopped in such a way that she 
stood between the horses’ heads. She 
fainted from fright, suffering a miscarriage 
and other injuries. A jury brought in a 
verdict which was, however, reversed in 
the highest State court upon four grounds: 


1. Lack of precedent. 


2. Since no recovery can be had for mere 
fright occasioned by the negligence of another, 
no recovery can be had for injuries resulting 
from fright so caused. 


3. Injuries sustained through fright caused by 
another’s negligence cannot be considered the 
proximate result of such conduct. 


4. A contrary rule would result in a flow of 
unmeritorious litigation, and the successful 
prosecution of false claims. 


This is still the law of New York. What 
of the grounds urged by the New York 
Court of Appeals in the precedent-making 
Mitchell case? At least twenty States now 
allow damages for injuries resulting from 
fright and shock, and this, of course, effec- 
tively disposes of the first contention. The 
second reason urged has often been exposed 
as a champion non sequitur. 

‘The third ground urged by the New 
York court has been discredited generally. 
Thus, Justice Oliver Wendell Holmes once 
declared: 

That serious physical disorder is the everyday 
occurence of fright and shock is a fact, not 


only established by modern science, but one 
which has long been accepted by ordinary man. 


The final plea against permitting re- 
covery, that it would result in a flood of 
non-meritorious and fraudulent claims, is a 
purely practical one. As matter of fact, the 
New York courts admit that this is the 
only legitimate reason left. Yet the Eng- 
lish courts in abolishing the doctrine laid 
down by Lord Wensleydale said: 

We should be sorry to adopt a rule which bars 
all claims on grounds of policy alone. , . Sucha 
course involves a denial and it implies a denial 
of redress in meritorious cases, and it implies 


a certain degree of distrust . . . in the capacity 
of legal tribunals to get at the truth. 


The fact is, more cases are brought in 
states enforcing the principal of no liability 
than in other courts, due to the many ex- 
ceptions made. Courts which would other- 
wise deny an award, rush in to grant any 
amount if even the slightest physical im- 
pact is involved. 


Snoeusgnsneovesnnnnneneesgyerygeenecocouvenauocueocsancoacanacceananeaceeesaeeenanneneaneanaaeaneanenecenreenennnacnananacaananunnannencacornaveracovcnenercvacvnenssevenanararaencneareenceaccocenvarnecccosnecovvenenevenieennyeven ee eee eee 


TERROR STALKS 


THE LAW 


PAGE 471 





AOtUUTUUU UOGGELENGTEA CUE OOO LOCLEEONUNOUUHOOUEUUNGEEOROAGAUOUOOCOUUONgONOEEHOOUOO Oba oneNanOd OTT OEEEGUOeOHUOHOUNOTOCNONUOOOMM OU UUUUENEE AON UCUUO AOU uENORNEUTOOTUUUUO OU AUONnSANG TOON UU ASaeMAMMQD HALE PMNNN RAMANA AA EUR NRTNENAOMNUON TT TnNNL AAA TOMMNbeA A tbenRAREON NA Aanaoniceronee 


Typical of the manner in which the courts 
invoke this exception to circumvent an arti- 
ficial rule is the Canadian case of McNally 
v. City of Regina. Plaintiff was walking 
with her two young children when a street 
car struck their carriage, killing both chil- 
drea. By reason of the slight injury to the 
mother (assessed by the jury at $16.00), 
the court found the necessary impact, and 
a large judgment for the effects of seeing 
her children slain was awarded. 

But suppose the unfortunate woman had 
not suffered the slight impact? The Wis- 
consin case of Waube v. Warrington (1935) 
illustrates the unfathomable stupidity of the 
law. Here a mother in frail health looked 
out the window and saw her child killed 
by a negligent motorist. The shock to the 
mother was such that she died soon after. 
It was held, nevertheless, that the defend- 
ant owed no duty to pay damages on this 
account. 

The radio it seems likely will prove a 
fruitful source of fright and shock lawsuits 
in the future. In this connection, the mass 
hysteria caused by the mythical invasion 


of the “Men from Mars” in 1938 will be 
recalled. The aftermath of that hoax, as 
the newspapers reported, was a hangover 
for many people resulting in nervous pros- 
tration and other injury. Some suits were 
brought, but while no recorded decision is 
available yet, it would seem probable that 
in at least half the states the ruling would 
be against the broadcasting companies, 

It is apparent, thus, that the terror- 
stricken and shellshocked in civil life are 
no longer without friends at court. As a 
Missouri judge remaked drily: 

The courts which deny relief for injuries fol- 
lowing fright are so impressed with the in- 


justice of the rule that they seize upon any 
pretext to allow a recovery. 


But while it would be neither practicable 
nor desirable for the courts to attempt to 
secure all peace of mind in a rough-and- 
tumble world, it would appear more seem- 
ing for legislatures to put an end to the 
current casuistry and abacadabra, by pass- 
ing statutes which would, in so many 
words, abolish still another myth of the 
common law. 


— $$$ 


A Real Vested Interest 


In Kindelberger v. Lincoln National Bank of Washington, the United States 


Circuit Court of Appeals for the District of Columbia, in a case where the wife 
beneficiary predeceased the husband insured and the policy provisions provided 
that where the named beneficiary predeceased the insured, the beneficiary’s 
interest should vest in the insured, ruled that the District of Columbia statute 
providing for the vesting of the proceeds in the beneficiary to the exclusion of 
the insured and his creditors, overrode the terms of the policy and permitted 
the administrator of the beneficiary to take the proceeds of the policy to the 
exclusion of the insured’s executors. 


Smoke gets in Your Eyes 


Where the plaintiff in crossing a public footbridge over defendant’s railroad 
tracks, was temporarily blinded by great billows of black smoke emitted by a 
locomotive that had stopped directly beneath said bridge, and was injured falling 
down a flight of steps at the end of the bridge in attempting to escape such 
smoke, the Supreme Court of Ohio declared in denying plaintiff's claim, that the 
facts as stated were not sufficient to establish the existence of a nuisance per se. 
—Metsger v. Pennsylvania, Ohio and Detroit Railroad Company, April 3, 1946. 
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Opinions here and there: 


“The Attorney General Says—” 


GEORGIA DISCUSSES ITS 
RETALIATORY TAX LAW 


A foreign insurance company having paid 
the license and other taxes assessed against 
it for doing business in the State of Georgia 
inquired through the Revenue Department 
as to whether it was entitled to a refund 
upon its Retaliatory premium tax payment 
in the amount of the other taxes it had paid 
for the privilege of doing business. It 
claimed that the state in which it was domi- 
ciled had only a premium tax law and con- 
tended that the additional tax over and 
above the Retaliatory tax should be re- 
funded. In reviewing the law, the Attorney 
General came to the conclusion that inas- 
much as the Retaliatory Tax Law was puni- 
tive in nature it had to be construed strictly. 
It had been declared to be constitutional. 
He concluded, “. . . before you are author- 
ized to make any refund of taxes or licenses 
there must have been ‘an erroneous or il- 
legal collection’. Such appearing not to be 
the case, you would not be authorized to 
make such refund.” Opinion of the Georgia 
Attorney General, March 5, 1946. 


INSURANCE COMMISSIONER AS 
CONSERVATOR ACTS UNDER 
ORDER OF COURT 


When the Insurance Commissioner is act- 
ing as liquidator or conservator of the as- 
sets of insurance companies, he is not subject 
to Section 11009, Government Code, Stat- 
utes of 1945, requiring the prior approval of 
the Department of Finance for State 
Agencies acting in a fiduciary capacity in 
investing funds, although he is not specifi- 
cally excluded therefrom. The Commis- 
sioner is in effect acting as a statutory trus- 
tee and as such might be removed by the 
court for fraudulent acts in the administra- 
tion of the estate. As trustee, the legisla- 
ture has given the Commissioner a number 
of functions usually exercised by an equity 
receiver. In effect he has been designated 


a public officer, acting on behalf of the state 
in protecting its citizens. As conservator, 
he may be running a life insurance company 
where the investment of funds is not only a 
legal duty, but the earning of interest is im- 
perative since premium rates charged are 
founded upon a certain interest return. Re- 
sponsibility to the Department of Finance 
would seriously impede this operation and 
also the protection afforded the policy- 
holders and the creditors. Generally speak- 
ing, the requirement of supervision: by the 
Department of Finance applies to public 
officers, unspecified. “I am therefore of the 
opinion that the Insurance Commissioner, 
in the operation of his function as conserva- 
tor or liquidator of insolvent insurance com- 
panies . . . is not subject to the provisions 
of Section 11009, Government Code.” Opin- 
ion of the California Attorney General, May 
3, 1946. 


MICHIGAN APPROVES INDIVIDUAL 
ENROLLMENT UNDER COMMUNITY 
HOSPITAL PLAN 


When the Attorney General was asked by 
the Insurance Commissioner whether it was 
legal to approve of hospital service contract 
for subscribers, enrolled under a community 
group as individuals, where the coverage 
was more circumscribed and the cost greater 
than in the case of ordinary group members, 
he ruled, “I find nothing in the Act which 
would permit the recognition of any but 
individual subscribers. Whether they be 
members of one group or another for the 
expediency of merchandising, is not impor- 
tant.” Opinion of the Michigan Attorney 
General, February 14, 1946. : 





NO SUBROGATION RIGHTS ARISE 
FROM COMPROMISE SETTLEMENT 


A third person was injured because of the 
alleged negligence of the driver of a motor 
vehicle which was being operated with the 
express permission of the owner. The owner 
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effected a compromise settlement of what 
he felt was a bona fide claim with said third 
person. Has he a right of subrogation 
against the driver where this settlement has 
not been reduced to a judgment? A Sec- 
tion of the Motor Vehicle Code establishes 
the right of subrogation in the owner, as 
against the driver, under certain circum- 


against an owner on account of imputed 
negligence .”’ The Attorney General 
interpreted this section of the statute to 
mean recovery “by process and course of 
law,” and held that the right of subroga- 
tion under this section was limited “to those 
cases where the injured third party had re- 
duced his claim to a judgment against the 


stances, i. e. “In the event a recovery is 


owner.” Opinion of the California Attorney + 
had under the provisions of this section 


General, June 10, 1946. 


a 


Insurer's Right of Subrogation Against the Government 


Representative Johnson of California has introduced a bill in Congress calling 
for the reimbursement by the government of claims paid by insurers for damages 
resulting from the explosion of a naval ammunition ship at Port Chicago, Cali- 
fornia in 1944 on the theory that the government stands in the position of original 
property owner. Congress had already passed a bill providing for the payment 
of uninsured losses resulting from that accident. The bill is important to insurers 
because it would recognize the insurer’s right of subrogation in cases where the 
government has acknowledged its liability and waived immunity. 


The Forum Is Convenient 


The plaintiff's warehouse in Virginia was destroyed by a fire, allegedly caused 
by defendant’s negligence. The plaintiff was a Pennsylvania corporation who had 
filed a certificate for doing business in the State of New York. The defendant set 
up a defense of “inconvenient forum” when action was brought in the federal 
court in New York. It was held that the venue was proper, there being no show- 
ing of vexation or oppression to the defendant sufficient to close the court’s doors, 
which was the only jurisdictional ground upon which the court could have refused 
to hear the case. Gilbert v. Gulf Oil Corporation, Circuit Court of Appeals for the 
Second Circuit, February 4, 1946. 


Loss of Child's Companionship Non-Compensable 


Where a mother brought an action as guardian ad litem for her minor daugh- 
ter to recover damages for personal injuries sustained as a result of defendant's 
negligence, and in her own behalf for the loss and expense resulting from her 
daughter’s injuries, in holding that she was not entitled to recover for the loss 
of her daughter’s companionship the court ordered a severance of the action, 
affirming the judgment so far the child’s personal injuries were concerned, but 
reversing the recovery for the mother, to which an amount for the loss of the 
daughter’s companionship had been added in accordance with the instruction 
that the trial court had given the jury. Gilbert v. Stanton Brewery, New York 
Court of Appeals, April 18, 1946. 
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What the Courts 
Are Doing 


AUTOMOBILE COLLISION 
EXCLUSION 


By John McElraevy, Jr., General Counsel, 
Alfred M. Best Company, Inc. 


When is a collision not a collision or, 
rather, under what circumstances may an 
automobile fire policy, which excludes loss 
caused by collision of the insured automo- 
bile with another object, cover just such a 
loss? 


Sixteen judges of four New York courts 
struggled with this question. Though the 
amount involved was small, the case went 
all the way up from the Municipal Court, 
our court of lowest civil jurisdiction, through 
three appellate courts (by special permis- 
sion) to the Court of Appeals, our court of 
last resort. Everyone of the appellate courts 
was divided in its opinion. (Tonkin v. Cali- 
fornia Insurance Co., 294 N. Y. 326, 62 N. E. 
(2d) 215.) 


The Facts 


The Court of Appeals succinctly stated 
the facts as follows: 


“For purposes of this controversy it is 
undisputed that while the plaintiff was driv- 
ing his car * * * in the city of New 
York * * *, he noticed that his car was 
‘smoking and burning under the dashboard.’ 
As he attempted to get his vehicle under 
control by applying the brake and pulling 
over to the right side, a gust of smoke came 
up from the dashboard, and he collided with 
another vehicle which was standing still 
waiting for the traffic signal to change. The 
plaintiff’s vehicle was damaged to the extent 
of $515.30, divided into a fire loss of $38 
and a collision loss of $477.30. 


Reprinted from October, 1945 Best’s Insurance 
ews— 


“The plaintiff had insured his automobile 
in the defendant company. The defendant 
concedes the fire loss but disclaims liability 
for that portion of the damage resulting 
from the collision on the ground that it was 
not covered by its policy. The policy of 
insurance contained, among other things, a 
coverage clause in the following language: 


‘Coverages (as hereinafter defined) 


‘A. Comprehensive—Loss of or Damage 
to the Automobile, Except by Collision but 
including Fire, Theft and Windstorm. 


‘(Subject to the limits of liability, exclu- 
sions, conditions and other terms of this 
policy.) 

‘Coverage A—Comprehensive—Loss of or 
Damage to the Automobile, Except by 
Collision. 


‘Any loss of or damage to the automobile 
except loss caused by collision of the auto- 
mobile with another object or by upset of 
the automobile or by collision of the auto- 


mobile with a vehicle to which it is attached. 
* oe I” 


The Decision 


The trial court gave judgment for the fire 
damage alone ($38), rejecting plaintiff’s 
claim that he was entitled to the collision 
loss as well ($477.30). Upon appeal, the 
Appellate Term of the Supreme Court (di- 
vided two to one) affirmed the lower court. 
The Appellate Division of the Supreme 
Court (divided four to one) affirmed the 
Appellate Term, and the Court of Appeals 
(divided five to two) reversed all the lower 
courts and directed judgment in favor of 
the plaintiff for the entire loss. 


The Law 


Analyzing and discussing the problems 
involved, the Court said: 
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“The language of this policy presents a 
novel question of construction. In attack- 
ing the problem we are not unmindful of 
the well settled principle ‘that if a policy of 
insurance is written in such language as to 
be doubtful or uncertain in its meaning, all 
ambiguity must be resolved in favor of the 
policy holder and against the company.’ 
(citing cases) We know of no better guide 
in a situation of this sort than ‘the reason- 
able expectation and purpose of the ordi- 
nary business man when making an ordinary 
business contract’ * * *, Applying this 
general principle it is reasonable to suppose 
that the plaintiff in purchasing insurance 
for his automobile sought coverage against 
the named risks and that the fair meaning 
and use of the word ‘comprehensive’ in- 
cluded those damages which an ordinary 
individual would reasonably and naturally 
regard as incidental to or flowing from the 
hazard insured against. 


“The policy language is definite enough 
to exclude loss when collision is the primary 
and exclusive cause, and it would do so here 
except for the fact that fire—the hazard 
insured against—was the factor causing the 
driver to lose control of the vehicle and 
was so closely associated with it in point of 
time and character as to constitute the 
proximate producing cause of the collision.” 


Similar Cases 


The Court, saying that it knew of no bet- 
ter guide in a situation of this sort than “the 
reasonable expectation and purpose of the 
ordinary business man when making an or- 
dinary business contract,” cited numerous 
cases, among them, Bird v. St. Paul F. & M. 
Ins. Co., 224 N. Y. 47, 120 N. E. 86, 13 
A. L. R. 875. There, the Court of Appeals 
held that under the peculiar circumstances 
of that case, explosion damage to a vessel 
following fire was not covered by a marine 
policy. This loss arose out of the famous 
“Black Tom” explosion. 


“On the night of July 30, 1916, a fire 
broke out from some unknown cause be- 
neath some freight cars in the Lehigh Val- 
ley Railroad Company’s freight yards at 
Black Tom in the harbor of New York. 
The cars were loaded with explosives, and 
after the fire had burned at least thirty min- 
utes, the contents of the cars exploded. This 
explosion caused another fire, which in turn 


caused another and a much greater explo- 
sion of a large quantity of dynamite and 
other explosives stored in the freight yard. 
The last explosion caused a concussion of 
the air, which damaged plaintiff’s vessel 
about 1000 feet distant * * *. No fire 
reached the vessel, the damages being 
solely from the concussion caused by the 
second explosion. The question is whether 
the loss is covered by the policy * * *, 


“There is no doubt that when fire spreads 
to an insured building and there causes an 
explosion, the insurer is liable for all the 
damage * * *, We assume that, in the 
absence of some exception in the policy, a 
like liability follows when an _ explosion 
caused by fire occurs in the neighboring 
buildings * * *, But the question here is 
whether space is a factor in the solution of 
the problem.” 


Judge Cardozo, who wrote the opinion, 
discussed many cases bearing upon the ques- 
tion of proximate cause and said: 


“The case comes, therefore, to this: Fire 
must reach the thing insured or come within 
such proximity to it that damage, direct 
or indirect, is within the compass of rea- 
sonable probability. Then only is it the 
proximate cause because then only may we 
suppose that it was within the contempla- 
tion of the contract. * * * 


“It may be said that these are vague tests, 
but so are most distinctions of degree. On 
the one hand, you have distances so great 
that as a matter of law the cause becomes 
remote; on the other, spaces so short that 
as a matter of law the cause is proximate. 
* * x 

“In this case the facts are not disputed 
The inferences to be drawn from them are 
not doubtful. The damage was not a loss 
by fire within the meaning of the policy.” 


Another case cited by the court was 
Wheeler v. Phenix Ins. Co., 203 N. Y. 283, 
96 N. E. 452, 38 L. R. A. N. S. 474, where 
the Court of Appeals held that “when a neg- 
ligent or hostile fire exists within the in- 
sured premises and an explosion results 
therefrom under such circumstances as to 
constitute the fire the proximate cause of 
the loss and the explosion merely incidental 
the company becomes liable upon its policy 
for the loss resulting therefrom.” That case 
involved explosion of dust in a grain ele- 
vator following a fire. 
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The court also cited Bolling v. Northern 
Ins. Co., 280 N. Y. 510, 19 N. E. (2d) 920. 
That case involved an automobile theft 
policy. 

“The policy contained a comprehensive 
clause against any loss of or damage to the 
automobile except that defendant was not 
to be liable for loss caused by collision, and 
it specifically provided that damage result- 
ing from theft should not be deemed a loss 
caused by collision. In the event of theft, 
plaintiff was required to give notice to de- 
fendant in addition to notifying the police 
authorities immediately * * *. 

“Plaintiff's automobile was stolen on the 
night of November 20, 1936, and shortly 
before midnight she notified the police. 
About three hours later a policeman found 
the automobile abandoned on a highway and 
recognized it as one for which an alarm was 
outstanding. While the policeman was 
driving the automobile to the police station, 
it was damaged as the result of a collision. 
Defendant disclaimed liability on the ground 
that when the policeman took possession of 
the automobile the theft was at an end and 
that therefore the damage sustained was 
not damage from theft but due solely to 
collision. When the policeman found the 
automobile, defendant had not yet learned 
of the theft.” 

The Court of Appeals affirmed the Ap- 
pellate Division which said, 

“We deem that the theft had not ended, 
within the meaning of the policy, at the 
time that the collision occurred, If the de- 
fendant intended to cover only physical 
damage while the car was being driven by 
the thief, it could have said so in plain lan- 
guage. * * * We think that the intention of 
the parties, as expressed by the present 
contract, was that a loss such as the one 
sustained herein should be deemed one en- 
suing from theft.” 

It may well be that had the Court of 
Appeals ruled on this question before the 
Appellate Division, Fourth Department, 
considered it, the latter’s ruling would have 
been otherwise in the case of Shahin v. 
Niagara Fire Ins. Co., 265 App. Div. 397, 39 
N. Y. S. (2d) 887. 

In that case, the plaintiff was covered by 
a comprehensive (all risk) coverage auto- 
mobile policy insuring him against loss or 
damage from the perils specifically insured 
against. 


The plaintiff drove to a picnic ground, 
parked his car, turned off the ignition, re- 
moved the key and left the car in gear, un- 
locked and unattended. 

“A six year old boy * * * without the 
assured’s knowledge or consent, entered the 
automobile, started the motor with the re- 
sult that the car moved forward with con- 
siderable speed, across a field, the boy was 
thrown out and the car finally crashed into 
a tree causing damage to itself. The assured 
gave immediate notice of the accident to the 
defendant. The defendant denied liability 
rendering service of proofs of loss super- 
fluous and this action was timely brought to 
recover the damages sustained in the col- 
lision.” (The opinion does not indicate 
how the boy started the motor with the 
ignition turned off and the key removed.) 

The defendant set up an affirmative de- 
fense that the loss was caused by collision 
and as such was specifically excluded under 
the policy. 

The Court said, 

“The plaintiff was insured against ‘direct 
loss or damage from the perils specifically 
insured against herein’ subject, however, ‘to 
all the provisions, exclusions, conditions and 
warranties contained in this policy.’ While 
the action of the child in starting the car, 
doubtless, was a risk covered by the policy 
and the collision of the car with the tree 
causing damage to the car was a direct con- 
sequence of the act of starting the car, 
nevertheless, the plaintiff cannot recover for 
the loss because damages suffered in a col- 
lision, however caused, were excluded under 
any reasonable interpretation of the policy. 
* * * We think that collision damage is 
excluded by the clear provisions of the 
policy even if such damage were caused by 
a risk covered by the policy. If the car had 
sustained any damage due to the action of 
the boy in starting it, other than the col- 
lision, the plaintiff, doubtless, could have re- 
covered for such damage. The plaintiff, 
however, makes claim for no such damage.” 

This is just another of the many cases 
with which claims men are so frequently 
confronted, where although only trifling 
amounts are involved, troublesome questions 
of law arise which cause wide divergence of 
judicial opinion. Here, in a $500 case, three 
appellate courts studied the problem and 
none of them could reach unanimous agree- 
ment. 
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FEDERAL RULES OF CRIMINAL 
PROCEDURE s 


On March 21, 1946, the new Federal 
Rules on Criminal Procedure came into 
effect and brought with them order in a 
field in which chaos heretofore had been 
the rule. They have been ably compiled 
under the direction of the Advisory Com- 
mittee appointed by the United States 
Supreme Court, and published by the New 
York University School of Law, together 
with the proceedings of the Institute con- 
ducted by the New York University School 
of Law in collaboration with the Section of 
Criminal Law of the American Bar Associ- 
ation, the New York State Bar Association 
and the Federal Bar Association of New 
York, New Jersey and Connecticut at New 
York, February 15 and 16, 1946, under the 
able editorship of the Honorable Alexander 
Holtzoff, Secretary of the Advisory Com- 
mittee and Associate Justice of the United 
States District Court for the District of 
Columbia. This compilation is available for $4. 


The Hon. Tom C, Clark, Attorney Gen- 
eral of the United States has prepared an 
introduction to this volume. In it he has 
traced the historical steps leading up to this 
climatic conclusion, as well as outlined the 
very definite advantages resulting from their 
adoption. He states, “The new Rules are 
designed to safeguard both the government 
and the defendant against expense and de- 
lay. They protect both the accused and 
society, but give to neither an undue advan- 
tage over the other. In proper cases they 
permit the defendant to be served with a 
summons, which merely notifies him to ap- 
pear in court and spares him the humiliation 
of an arrest. For the first time in Federal 
practice a defendant may obtain an effective 
change of venue . . . if the court feels that 
local prejudice may prevent a fair and im- 
partial trial . . . On the other hand, how- 
ever, the Rules lend great assistance to the 





government in speeding up the enforcement 
of criminal law. Warrants of arrest will be 
valid throughout the entire United States 
instead of only in the issuing district . . .” 


The proceedings of the Institute on 
Federal Rules of Criminal Procedure follow 
the recital of the new Rules (and anno- 
tations) and afford adequate testimony to 
the tremendous task undertaken by eighteen 
leading legal experts, attorneys, judges, and 
professors from all parts of the nation. 
Their unflinching altruistic efforts are well 
recorded, 


In addition to the Rules and the Insti- 
tute Proceedings, this volume has been 
given the definite cloak of completeness 
with its appendices, A—Table of Forms, 
B—Petty Offense Rules and C—A Bibli- 
ography of Articles on Federal Rules of 
Criminal Procedure. 


ON BECOMING A CENTENARIAN 


The Mutual Life Insurance Company of 
New York has recently sponsored the pub- 
lication of a volume of considerable signifi- 
cance. It secured the services of a pro- 
fessional historian, Professor Shepard B. 
Clough, of Columbia University, made avail- 
able to him its data and records of the 
first hundred years of its history, and 
commissioned him to prepare a written 
account of its career. The product—A Cen- 
tury of American Life Insurance, published 
by Columbia University Press—price $4.50. 


While the finished product is an excellent 
account of the first hundred years of the 
Mutual Life, and a tribute to the organizing 
and narrative abilities of the author, it 
represents more than that. In effect it is 
a history of the industry during that cen- 
tury. Starting with a description of condi- 
tions as they existed in the beginning, and 
in its early years, the evolution of the con- 
tract, and mortality tables are presented; 
later the period of keen competition and in- 
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creasing state supervision culminating in the 
Armstrong Investigation of 1905 and attend- 
ant reforms are unfolded. In the concluding 
section of the volume, the modern era of 
insurance is discussed with the growth of 
new companies, the inclusion of disability 
and accidental death benefits in the con- 
tracts, the writing of group coverages, and 
on through the depression with the decline 
in insurance interest. returns and the in- 
crease in mortality rates. 

The volume is replete with maps, charts, 
table and illustrations—constantly aiding in 
giving the text to the reader in the proper 
perspective as well as making the material 
more interesting and lifelike. The Appendix 
adds a further professional and thorough- 
going touch when it recites the Charter of 


the trustees of the company during the cen- 
tury. The form under which it reported to 
the Comptroller of the State of New York 
from 1832 to 1848 together with many tables 
and records are shown. 


In the words of the author, from his 
Preface, “The economic and business his- 
torian can, it is believed, throw light upon 
economic and business problems. By de- 
lineating long-term trends and by consider- 
ing economic and business institutions in 
the light of changing conditions, he can 
bring to the attention of executives many 
of the fundamental issues that become ob- 
scured by the every day handling of detail.” 
That, in a word is what Dr. Clough has 
done in “A Century of American Life Insur- 


the Mutual Life and gives the names of all ance.” 
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Commissionless Coverage 


The National Bureau of Casualty and Surety Underwriters has ruled that 
there is no way in which the producer may obtain a commission upon compensa- 
tion risks in the assigned risk pool, in reply to an inquiry put to it by the 
Minnesota Association of Insurance Agents. In stating that such a plan was 
agreed upon by the casualty acquisition cost conference at the time that a work- 
men’s compensation assigned risk plan was introduced, he stated further, “Risks 
are assigned to carriers on a rotation basis with due regard for their relative 
premium volume. Hence, no scheme could be evolved, unless the mutuals agreed 
to pay the commission, under which the producer who handled the assigned risk 
could be sure of getting a commission.” 


Notice to New York Hit and Run Drivers 


To sustain a conviction of leaving the scene of an accident without reporting 
or otherwise complying with the statutory requirements, under Section 70 of the 
Vehicle and Traffic Law, it is necessary that it be established beyond a reason- 
able doubt that someone was injured by a motor vehicle, that the defendant was 
the operator of that vehicle, and that the defendant had knowledge that the injury 
was caused by his culpability or accident—People of the State of New York v. 
Hakala, New York Supreme Court, Appellate Division, First Department, May 
3, 1946. 


Locking the Barn Door . . .? 


Following the disastrous Chicago and Dubuque hotel fires, cities nation-wide, 


are putting more stringent fire prevention and safety rules into effect. Milwaukee 
is checking the fire escapes, standpipes, hose and store rooms of all hotels, 
theaters, night clubs, old peoples’ homes, orphanages and college dormitories in 
the city. St. Louis is considering a revision in its safety code, requiring hotel 
owners to make basements fire resistant or to install sprinkler systems, in instances 
where the same was not required when they were constructed. Besides these, 
many other major cities have tightened their fire prevention laws including 
Richmond, Va., Minneapolis, Los Angeles, Detroit and Cincinnati. 
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BOTTLE HITS 


BUS PASSENGER 


(SOUTH CAROLINA) 





e Wrongful death of bus passenger 
Thrown by passenger in passing bus 
Driver’s notice of passenger’s mis- 

conduct 


The bottle which struck the intestate on 
the head had been thrown by a passenger 
from the window of one of defendants’ 
passing busses and had entered the window 
of the bus on which the intestate was a 
passenger. In a wrongful death action 
plaintiff alleged negligence on the part of 
the bus company in operating the busses 
in such close proximity on the highway that 
missiles from one could be thrown to the 
other; in operating the busses without 
screens over the windows or other guards 
to prevent missiles from being thrown there- 
from or carried therein; in allowing passen- 
gers on the bus to have missiles which 
were capable of doing physical injury to 
others; and in permitting the passenger 
who threw the bottle from the bus to have 


the empty container in his hand and to 
dangle and attempt to throw it from the 
bus at various times. Were these allegations 
sufficient to carry the case to the jury? 


The court thought that they were. “These 
allegations are broad enough in scope to 
permit the introduction of evidence show- 
ing that the driver of the bus from which 
the bottle was thrown had notice of the 
misconduct of the passenger in time to have 
anticipated a dangerous act, and to have 
prevented it. In fact, plaintiff states in her 
brief that she is prepared to prove that 
defendants’ agent did have ample warning 
of the misconduct of the passenger, and 
failed, after notice, to take steps to sup- 
press it. That such proof will make out a 
prima facie case, and require its submission 
to the jury, seems clear from controlling 
and pursuasive authorities. It is un- 
availing for the defendants to say that it 
could not foresee the act of throwing the 
bottle into one of its passing busses. The 
act of throwing the bottle into the highway 
and a lane of oncoming traffic was a most 
reckless and dangerous act. Common sense 
and reason make it plain that a bus oper- 
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ator owes a duty to the public lawfully 
using the highways, as well as a duty to 
its passengers. Unless we hold that such 
a duty to the public exists, it would be 
possible for a bus to carry for profit a load 
of irresponsible people, who would make it 
too dangerous for the public to make lawful 
use of their highways.” Judgment of the 
trial court overruling defendants’ demurrers 
was affirmed.—Lentz, Admx. v. Carolina 
Scenic Coach Lines et al., appellants. South 
Carolina Supreme Court. Filed April 18, 
1946. 25 CCH AuToMOBILE CAsEs 296, 
Osborne, Butler & Moore, Spartanburg, S. C., 
J. Raymond Flynn, Union, S. C., for appellants. 


Cc. T. Graydon, John Brimball, Columbia, 
S.C., Young & Long, Union, S. C., for re- 
spondent. 


BRIDGE COLLAPSES 
UNDER WEIGHT OF TRUCK 


(LOUISIANA) 


e Highway department’s liability 
Bridge designated for detour traffic 
Absence of cautionary words in signs 


Loaded with twenty tons of sugar, de- 
fendant’s truck proved too much for the 
old-fashioned wooden floored bridge span- 
ning the Bayou Lafourche at Greenwood, 
Louisiana. The Department of Highways 
filed suit to recover for damages to the 
bridge, alleging negligence on the part of 
the driver of defendant’s truck in disregard- 
ing the load limit sign and driving the 
loaded truck over the bridge, which was 
obviously unsuitable for such a heavy load. 
Defendant countered with the claim that 
the use of the bridge resulted from the 
placing of detour signs on the highway by 
agents of plaintiff, who were guilty of negli- 
gence in designating this bridge for heavy 
detour traffic without indicating on the sign 
that the route was for light traffic only; 
and that plaintiff's agents were further 
negligent in not replacing one of the load 
limit signs which had been removed long 
before the accident and in permitting the 
one remaining sign to become weather worn 
and illegible. Originally, a load limit sign, 
indicating a capacity of ten tons, had been 
placed at each end of the bridge, but more 
than thirty days prior to the accident, one 
of these signs had been removed by an 
unknown party. On the day of the acci- 
dent, defendant’s driver had successfully 


driven the truck with a ten ton load across 
the bridge, but it was on his return trip, 
after he had picked up a twenty ton load, 
that the bridge collapsed. 

Declared the Court: “It is encumbent 
upon every citizen using the highways and 
public bridges to do so with reasonable 
care. The general rule that a traveler about 
to cross a public bridge may assume that 
it is strong enough for his purpose does not 
apply when he proposes to cross with an 
unusual load. One who proposes to trans- 
port an unusual or undue load over a public 
bridge, particularly on a secondary route, is 
under the duty to exercise care and caution. 
In the absence of such care, a person driv- 
ing such vehicle assumes the risk of injury 
to himself and cargo in trying to pass over 
the bridge. On the first trip defendant did 
not get off the truck and examine the load 
limit sign, nor did he do so on the return 
trip. Considering the appearance of the 
bridge and its location at a secondary 
crossing point, the driver of the truck was 
guilty of negligence in thus assuming the 
risk obviously involved.” But there were 
circumstances which indicated to the court 
that the Highway Department was con- 
tributorily negligent. Failure of the Depart- 
ment to replace the missing load capacity 
sign and its action in detouring general 
traffic across the bridge without any warn- 
ing or indication that the detour was for 
light traffic only were contributing factors 
to the accident. Judgment for defendant 
was affirmed.—Department of Highways v. 
Fogleman et al. Louisiana Supreme Conrt. 
May 27, 1946. 25 CCH AvurTomosBiLe CASES 
348. 

Arthur B. Hammond, Joseph A. Loret, De- 
partment of Highways, Baton Rouge, La., for 
plaintiff. 


Howell & Deramee, Thibodaux, La., for de- 
fendants. 


BULLDOZER BACKED 
OVER PEDESTRIAN 


(TEXAS) 


e Wrongful death action 
Bulldozer leased with driver 
Master-servant relationship v. lessor 





Hilgenberg wanted a growth of trees 
uprooted on his farm. Baldridge & Son 
owned a bulldozer, which they leased with 
a driver to Elam. Baldridge & Son se- 
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lected the driver, paid his wages, paid all 
the operating expenses and for the repairs 
of the bulldozer, and alone had the power 
to discharge the driver. The machine was 
leased to Elam for $6.25 an hour. Elam, 
who was engaged as a contractor in build- 
ing slush pits in oil fields, would sublease 
the bulldozer, together with the driver, 
when he did not need it, to any farmer or 
rancher who did need it. Elam subleased 
the machine with the driver to Hilgenberg 
for $8.50 an hour. While the bulldozer was 
knocking down trees pointed out by Hilgen- 
berg to the driver, the driver backed the 
bulldozer over Hilgenberg and killed him. 
His widow and mother brought a wrongful 
action against Elam, alleging that the driver 
was the servant of Elam at the time the 
decedent was killed; that Elam was an 
independent contractor, engaged in oper- 
ating the bulldozer on an hourly basis; and 
that the decedent’s death was caused by 
the negligence of Elam’s servant or em- 
ployee. 


“The test by which it may be determined 
whose servant the driver was at the time 
is who had the right to control him as to 
the manner in which he did the work. The 
record does not show that Elam was ever 
on the Hilgenberg farm or that he ever 
attempted to direct the manner in which 
the driver operated the machine. Elam 
testified that he knew nothing about build- 
ing a tank or removing trees. When the 
bulldozer and driver came to the farm, the 
deceased frequently changed his mind as 
to how much brush and timber was to be 
removed, where it was to be removed, and 
where the tank was to be dug.” The court 
was convinced that the evidence indicated, 
without dispute, that Elam did not under- 
take to do a specific piece of work for the 
decedent and that he merely sublet the 
bulldozer with the Baldridge & Son driver 
to the deceased to enable him to do his 
own work. Judgment of the lower court, 
which granted defendant’s motion for an 
instructed verdict, was affirmed.—Hilgenberg 
et al., appellants v. Elam. Texas Court of 
Civil Appeals, Eastland. January 25, 1946. 
25 CCH Avutomosite Cases 359, 

Smith & Eplen, Scarborough, Yates & Scar- 
borough, Abilene, Tex., for appellants. 


House, Mercer, Edwards & Irvin, National 
Bank of Commerce Bldg., San Antonio, Tex., 
T. J. McMahon, Abilene, Tex., for appellee. 


CHILD THROWN 
FROM TRUCK TAIL GATE 


(PENNSYLVANIA) 


® Municipality’s liability 
Hole in street 
Contributory negligence per se 


The twelve-year-old plaintiff, along with 
three other boys, boarded the rear of a 
motor truck. The tail gate, supported by 
a chain at each end, was open and formed 
a continuation of the floor. The back of 
the truck was closed by a wire screen from 
below which the tail gate extended. Two 
of the boys stood on the tail gate and held 
onto the wire screen while plaintiff and 
another boy sat on the tail gate. Suddenly 
the truck hit a hole in the street, and the 
boys flew off the truck. The hole was 26 
inches long, 15 inches wide, and 4 to 5 
inches deep and had been there for some 
months. The truck driver was not aware 
that the boys were on his truck. The par- 
ents of the twelve-year-old child brought 
suit against the city to recover for injuries 
sustained by their son. Section 1023 of the 
Vehicle Code forbids any person to hang 
onto or ride upon the outside or rear end 
of any vehicle and forbids any operator of 
a vehicle to knowingly permit any person 
to hang onto or ride on the outside or rear 
end of a vehicle which he is operating. 
Plaintiffs contended that the minor’s vio- 
lation of the statute did not constitute con- 
tributory negligence per se, but was a mere 
circumstance which, with the other facts, 
was to be considered by the jury. The city 
argued that the child’s conduct in violating 
the statute was a bar to recovery. 

Said the Court: “As plaintiff’s conduct 
was a direct violation of the statute, the 
question for decision is whether a jury in 
a civil suit may be permitted to set aside 
the statute. The legislative purpose was to 
prohibit persons from taking the risks or 
hazards described in the statute or per- 
mitting them to be taken. In refusing the 
city’s motion for judgment, the lower court 
said: ‘It is our view that the legislature 
did not intend to make riding on a tailboard 
or hanging to a vehicle contributory negli- 
gence per se in all cases. If it did, then it 
has obliterated in this type of case the 
familiar rule that a child under seven is 
conclusively presumed to be careful and a 


‘vvoueuvteeuvenneecingusnnereesneenenannverueageenacaeenteenrctecveveiccvaccavaaeecevtnetusasuveoverergvasrenieveenvanenencearerevsncsacevesauvvenvsnnvgrevavaveeveneecvoeveonveeneenveneussevvncevanevanvegaveenananyneviignssnvuvntit 


PAGE 482 


ILJ—JULY, 1946 





ch 
bu 
the 
for 
the 
vie 
mz 
“N 
ou 
wa 
of 


with 
of a 
‘d by 
rmed 
ck of 
from 
Two 
| held 
and 
denly 
d the 
as 26 
to 5 
some 
aware 
» par- 
ought 
juries 
of the 
hang 
r end 
tor of 
erson 
r rear 
ating. 
$ vio- 
> con- 
mere 
facts, 
e city 
lating 


nduct 
e, the 
iry in 
aside 
vas to 
ks or 
- per- 
ig the 
court 
lature 
board 
negli- 
hen it 
e the 
yen is 
and a 


deevuuneennniuiitnnt 


1946 


JVNQULUOUIN4N000ETDOUUETULULUUUTAA EN Teen ePPeN ven NOn PT OPPRPPRRONEORRRORRENOTNORROREGRCBRPRPPRORUOEUOTRETROCEnU a aunOCTdTotUAUTTyvenTonrzbnNg»OrOOOOTUENON1UUIUIIGIUUUUUUIN1UU0NUIEHUUINENITNNNNNNND 


child between seven and fourteen is re- 
buttably presumed to be careful, and that 
the negligence of the second group is always 
for the jury ...’” The reviewing court 
thought that the error in the lower court’s 
view was in ignoring the comprehensive 
mandate of the statute to the effect that 
“No person shall hang onto or ride on the 
outside or rear end of any vehicle...” It 
was, therefore, error to submit the question 
of the child’s contributory negligence to 
the jury. There was no dispute of fact 
from which the jury could find that his act 
was not within the prohibited hazards and 
was not a substantial factor in causing his 
injury. His violation of the statute was 
negligence per se. Judgment for plaintiff 
was reversed and entered for defendant.— 
D’Ambrosio, etc., et al. v. City of Phila- 
delphia, appellant. Pennsylvania Supreme 
Court, Eastern District. Filed May 27, 
1946. 25 CCH Automosite CAsEs 409. 
Frank F. Truscott, City Solicitor, John J. K. 
Caskie, I. G. Gordon Forster, Asst. City Solici- 


tors, 701 City Hall Annex, Philadelphia, Pa., for 
appellant. 


Joseph J. Santarone, Maurice H. Brown, 
Robert M. Bernstein, 1900 North American 
Bldg., Philadelphia, Pa., for appellee. 


COLLISION WITH BRIDGE 
ABUTMENT AFTER BLOWOUT 


(TENNESSEE) 


@ Insurer’s liability 
Comprehensive coverage 
Collision exclusion 


As the left front tire blew out, plaintiff 
lost control of his vehicle, which careened 
along the highway and collided with the 
abutment of a concrete bridge. Suit was 
brought against the insurance company to 
recover for the damage to the automobile. 
The policy provided coverage for any loss 
of or damage to the automobile, except loss 
caused by collision of the automobile with 
another object, or by upset of the auto- 
mobile, or by collision of the automobile 
with a vehicle to which it was attached. 
It excluded coverage for damage to tires 
unless damaged by fire or stolen, or unless 
such loss was coincident with other loss 
covered by the policy. The insured argued 
that the blowing out of the tire was the 
efficient and predominating cause of the dam- 
age and that the collision with the abutment 


of the bridge was simply the resulting or 
consequential damages emanating from the 
blowout. 


Replied the Court: “Even if we accepted 
the statement of the insured, which we do 
not, that the blowout was the efficient and 
predominating cause, the blowout or other 
damage to a tire was not an express risk 
of the coverage, but was an express ex- 
clusion from such coverage. It is clear to 
us from the language and terms of the 
policy that the insured did not intend to 
pay for, nor did the company intend to 
accept the risk for insurance against dam- 
ages arising from the collision of the auto- 
mobile with another object. Item 3 of the 
policy expressly limited the insurance to 
the coverages for which the insured paid a 
specific premium. He paid a total annual 
premium of $6 for ‘Coverage A—Compre- 
hensive—Loss of or damage to the auto- 
mobile except by collision, but including 
fire theft and windstorm.’ He paid no pre- 
mium for coverage ‘B-1—Collision or upset’ 
or for coverage ‘B-2—Convertible collision 
or upset.’ Since he paid no premium for 
collision coverage, and since such coverage 
is expressly excepted from the coverages 
for which he did pay, we think it clear that 
the parties intended and without ambiguity 
expressed their intention that damages re- 
sulting from collision with an abutment of 
a bridge were excluded.” Judgment for 
plaintiff was reversed and the suit dis- 
missed.—Colley v. Pearl Assurance Co. 
Tennessee Supreme Court. June 1, 1946. 
25 CCH Avtomosite Cases 326, 


W. C. Rodgers, Memphis, Tenn., for Colley. 


Evans, Exby, Moriarty & Creson, Memphis, 
Tenn., for Pearl Assurance Co. 


GARAGE'’S LIABILITY 


{ILLINOIS) 


© Loss of contents of trunk 
Notice 


When plaintiff presented his claim check 
at the cashier’s check in defendant’s garage, 
he was informed that his car had been 
stolen. Along with the automobile, plain- 
tiff had lost some movie cameras, projectors 
and valve modes, which had been locked 
in the rear trunk compartment. Illuminated 
signs were located between the two ele- 
vators facing the entrance of the garage. 
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One of these signs was enclosed by a black 
frame about 2 x 2% feet, and on a white 
background in large letters was printed: 
“Please check valuables with cashier. Not 
responsible for articles left in cars. The 
Management.” Directly below this sign 
was a larger sign which also faced the 
entrance, enclosed in a black frame about 
2 x 3% feet with a white background on 
which the following was painted in large 
letters: “Read your claim check. Em- 
ployees do not have authority to accept 
responsibility for articles left in cars. Free 
checking service in office. Remove key to 
spare tire compartment from your key 
ring. Thank you.” Ruled the court: “We 
hold that no recovery can be had in this 
case for any item plaintiff had in his locked 
trunk. The court should have entered 
judgment notwithstanding the verdict.” 
Judgment for plaintiff was reversed.— 
Ohge v. La Salle-Randolph Garage Corpo- 
ration, appellant. Illindis Appellate Court, 
First District. May 6, 1946. Released May 
27, 1946. 25 CCH AvutTomosite CAsEs 375. 
George A. Gordon, for appellant. 


Baker, Holder, Hagstrom & Murray, for ap- 
pellee. 


HITCH-HIKER INJURED | 


(PENNSYLVANIA) 


@ Insurer’s liability 
Omnibus clause 


A hitch-hiker, after obtaining a verdict 
and judgment against the truck driver, 
brought a garnishment proceeding against 
the insurer of the vehicle to recover the 
amount of the judgment. At the time of 
the accident, the driver was returning on 
a direct route from an authorized trip in 
furtherance of his employer’s business. The 
policy in question provided coverage under 
the omnibus clause. The insured was de- 
fined to include not only the named insured, 
but also any person using the vehicle with 
the premission of the named insured. How- 
ever, the transportation of the hitch-hiker 
was a direct violation of the employer’s 
orders. Accordingly, the court directed a 
verdict in plaintiff's favor and denied de- 
fendant’s motion for judgment n. 0. v.i— 
Galletly v. Eagle Indemnity Company. 
United States District Court, Eastern Dis- 
trict of Pennsylvania. May 23, 1946. 25 
CCH Automosite Cases 358. 
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HOST MISJUDGES 
JOG IN ROAD 


(WISCONSIN) 


© Guest injured 
Assumption of risk 
Momentary lapse of management 


The plaintiff and the defendant were 
making the rounds. When the cocktail bar 
at the hotel closed at one o’clock in the 
morning, the couple decided to go to a 
roadhouse about three and one-half miles 
from the hotel. Although a number of 
drinks had been had, it was not claimed 
that defendant was under the influence of 
liquor. The couple had several drinks at 
the roadhouse and then started back to 
the city. When defendant approached an 
arterial sign, he asked plaintiff if he should 
take the old highway, which had a number 
of bad curves, or if he should proceed 
north to the new highway which ran almost 
in a straight line. Plaintiff had been riding 
with her head on his shoulder, and when 
she failed to answer, he discovered that 
she was asleep. He proceeded due north. 
According to defendant, the road was of 
dark construction and visibility was poor, 
but he had been over it hundreds of times 
and knew it well. Suddenly he misjudged 
a slight jog in the road, and the right side 
of the car went down into a ditch. Either 
because his foot slipped from the brake to the 
accelerator or through some other failure 
of control, the car came out of the ditch 
and ran into a tree. 

Defendant contended that as a matter of 
law his sleeping beauty guest assumed the 
risk of all hazards arising from defendant’s 
drinking and from the conditions of visi- 
bility created by the fog. The court could 
discover no evidence that the drinking had 
impaired defendant’s capacity as a driver. 
Defendant knew the road, saw the location 
of the jog, and testified that he misjudged 
it. Upon this evidence a jury could find 
that the fog was not a factor in causing 
defendant to misjudge the location of the 
jog. Further than this a jury certainly 
could find that after he had driven into the 
ditch, the fog had no bearing upon his 
further mismanagement of the car. Hence, 
the most defendant can make of the as- 
sumption of risk issue is a jury question. 
The fact that plaintiff may have been asleep 
does not present even a jury question. 
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There is nothing in the evidence to indi- 
cate that had plaintiff been awake she 
could have done anything for her own 
protection. Defendant’s management of the 
car, which resulted in the accident, was a 
momentary lapse, and plaintiff could not 
effectively have protested or in any other 
way acted to avoid the accident.” Since 
both parties had requested a special verdict 
without specifying the questions to be sub- 
mitted, the parties waived their right to a 
jury trial on the contested issues of fact, 
and judgment of the trial court, which had 
ruled that defendant was negligent as to 
lookout, management, and control, was 
affirmed.—Jansen v. Herkert et al., appel- 
lants. Wisconsin Supreme Court. Filed June 
22, 1946. 25 CCH Avutomosite Cases 482. 

Benton, Bosser, Becker & Parnell, Appleton, 
Wis., for respondent. 


L. Hugo Keller, Appleton, Wis., for appel- 
lants, 


NEGLIGENCE IMPUTED 
TO MINOR OWNER-OCCUPANT 


(MICHIGAN) 





© Railroad crossing collision 
Minor driving at request of minor- 
owner 


It was a typical railroad crossing col- 
lision. None of the occupants of the auto- 
mobile saw the approaching train in time 


to avoid the accident. The collision re- 
sulted in the death of the twenty-year-old 
owner of the automobile, who was occupy- 
ing the rear seat of the automobile along 
with a girl companion when the accident 
occurred. At the request of the decedent, 
the automobile was being driven by a 
seventeen-year-old friend. Suit was brought 
by the administratrix against the railroad. 
There was ample testimony bearing upon 
the issue of defendant’s negligence and the 
contributory negligence of the automobile 
driver to present an issue of fact for the 
jury’s determination. The trial court 
charged the jury that the negligence of 
the youthful driver could be imputed to the 
owner, and the jury rendered a verdict for 
the railroad. The administratrix appealed, 
contending that in the state of Michigan the 
negligence of a driver of an automobile 
has never been imputed to a minor pas- 
senger, and that, in addition, the doctrine 


of imputed negligence was renounced in the 
decision rendered in Bricker v. Green. 


Said the Court: “The holding in the 
Bricker case did not renounce the so-called 
rule of imputed negligence in cases where 
the driver of the car was under the control 
of the insured passenger. Doubtless in such 
cases use of the term ‘imputed negligence’ is 
somewhat lacking in accuracy, and ordinarily 
might more fittingly be designated as direct 
contributory negligence of the passenger. 

In the instant case the minor-owner 
was 20 years of age and was mentally and 
physically capable of controlling his auto- 
mobile. He was a licensed driver. A minor 
may own an automobile, and if he is of 
sufficient age and judgment he not only has 
the legal ability to control its use and opera- 
tion, but he is legally chargeable with that 
responsibility. For that reason courts have 
held that the right of a minor-owner, who 
is a passenger in his own car and retains 
his right of control, to recover damages 
from a third party alleged to have negli- 
gently caused such damages presents or 
may present the issue as to whether there 
was contributory negligence on the part of 
the driver, who with the minor-owner’s 
authority, was operating the minor’s car.” 
Judgment for defendant was affirmed.— 
Parks, Admx., appellant v. Pere Marquette 
Railway Company. Michigan Supreme 
Court. June 3, 1946. 25 CCH AvuToOMOoBILE 
CAsEs 367. 

Walter Martin, Duane S. Van Benschoten, 


306-308 Graebner Bldg., Saginaw, Mich., for 
plaintiff, appellant. 


John C. Shields, William R. Althans, 6-210 
General Motors Bldg., Edward H. Goodman, 
6-213 General Motors, Bldg., Weadock & Wea- 
dock, 301 Bearinger Bldg., Saginaw, Mich., for 
defendant, appellee. 


INSURED FAILS 
TO FORWARD SUMMONS 


(ILLINOIS) 





@ Waiver of requirement 
Telephone conversation 


When the insured telephoned the insur- 
ance company to inform it of the summons 
which he had received, and he was assured 
that the matter would be taken care of, 
did this constitute a waiver of the policy 
condition requiring the insured to forward 
summons to the company? Korch was in- 
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volved in an accident and immediately noti- 
fied his insurer. Investigations and nego- 
tiations pertaining to a settlement of the 
claim were in progress for several months 
before the attorney for the injured party 
filed an action. At the time the summons 
was served upon the insured, his wife was 
in the hospital. His daughter received it on 
November 15, 1944, and placed it upon his 
dresser without telling him about it. Upon 
the Saturday that his wife came home from 
the hospital, he started to open all his ac- 
cumulated mail, found the summons, and 
asked his daughter how and when it was 
received. He was considerably concerned 
because he thought that the trial was to be 
held on the following Monday, December 4, 
which was the return day, and he could 
not get in touch with the insurance com- 
pany until Monday. On Monday morning 
about nine o'clock he called the insurance 
company and told the person who answered 
the telephone that he wished to talk to 
someone about a summons which he had 
received requiring him to be in court on 
that day. He was connected with another 
party who asked whether he had a sum- 
mons. He said that he did and gave her 
the number of his policy, telling her that he 
should be in court that day, that he did not 
know how those things worked and asked 
her to straighten things out. The person 
to whom he was speaking replied, “Yes, 
what is your name?” and upon receipt of 
this information assured him that every- 
thing would be taken care of. However, a 
default judgment was rendered against the 
insured, who brought this garnishment pro- 
ceeding against the insurance company. 
The insurer contended that it was relieved 
of liability under the policy since the in- 
sured failed to comply with a clause of the 
policy requiring the insured to forward the 
summons to the company. 

“Although the authorities are divided, 
some requiring recognition of the voice of 
the person on the other end of the cir- 
cuit as being indispensable to the admission 
of telephone conversation, there is ample 
authority to support the contention that the 
rule was not applicable to a conversation 
with a business house in relation to the 
transaction of its affairs. The courts of 
justice do not ignore the great improvement 
in the means of intercommunication which 
the telephone has made.” The telephone 
conversation gave the insurance company 


knowledge that suit had been filed, and 
its oral assurance constituted a waiver of 
the requirement that summons be forwarded. 
Judgment for the insured was affirmed.— 
Korch for use of Doody v. Indemnity In- 
surance Company of North America, ap- 
pellant. Illinois Appellate Court, First 
District. May 29, 1946. Rehearing denied 
June 12, 1946. Released June 13, 1946. 25 
CCH AvutTomosiLe Cases 432. 


Vogel & Bunge, for appellant. 
Harry G. Fins, for appellee Korch. 


PHYSICAL INJURY 
SUSTAINED THROUGH FRIGHT 


(TEXAS) 


@ Pedestrian narrowly missed by bus 
Emotional upset, nervousness 


Can one recover for injuries allegedly 
sustained as the result of another’s negli- 
gence where no physical impact occurred, 
but severe fright and shock were sustained 
which resulted in physical injury? Plain- 
tiff alleged that while she and her mother 
were carefully crossing the street defend- 
ant’s bus, which was being driven in a 
negligent manner, struck and killed her 
mother and so narrowly missed striking 
plaintiff that she suffered great emotional 
upset, shock and fright, resulting in the 
derangement of her nervous system. She 
further alleged that as a result of the in- 
cident she suffered from extreme nervous- 
ness, severe headaches, lapse of memory, 
and brain deterioration. The bus did not 
come in contact with plaintiff’s body, and 
while at the time she seemed to be in a 
state of great shock, that was the sole 
physical evidence of her injuries. ‘Prior to 
the incidence plaintiff had been employed 
as a switchboard operator and had been 
earning a substantial salary. Following her 
injury she was compelled to remain away 
from her work for about a year, and 
although she returned to work, she was 
advised by her physician that it will prob- 
ably be necessary for her to discontinue her 
employment because of her nervous dis- 
orders and brain deterioration. Defendant 
excepted to the petition on the ground that 
a cause of action was not stated in that 
the damages claimed were too remote and 
speculative to permit recovery, no facts 
were alleged showing any physical injury, 
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and that the claim rested solely upon fright 
and shock. The trial court sustained the 
exceptions and dismissed the action. Ruled 
the Court: “ ‘What a physical personal in- 
jury may be produced through a strong 
emotion of the mind there can be no doubt. 
The fact that it is more difficult to produce 
such an injury through the operation of the 
mind than by direct physical means affords 
no sufficient ground for refusing compensa- 
tion in an action at law when the injury is 
intentionally or negligently inflicted. It 
may be more difficult to prove the connec- 
tion between the alleged cause and the 
injury, but if it be proved, and the injury 
be the proximate result of the cause, we 
cannot say that a recovery should not be 
had.’” The trial court was held to have 
erred in sustaining the exceptions to the 
petition—Houston Electric Company, peti- 
tioner v. Dorsett. Texas Supreme Court. 
May 15, 1946. 25 CCH AvutomosBiILE CAsEs 
282. 

William M. Ryan, J. Curtis Brown, Baker, 
Botts, Andrews & Wharton, Houston, Tex., for 
petitioner. 


Helm & Jones, Albert P, Jones, Houston, Tex., 
for respondent. 


ROPE DROPPED 
WHILE UNLOADING TRUCK 


(MASSACHUSETTS) 


© Pedestrian tripped 
Insurer’s liability 
“Ownership, maintenance and use” 
construed 


Chipouras was in the business of buying 
and selling secondhand cardboard boxes. 
He parked his truck near the curb in front 
of his place of business and began removing 
the boxes through the rear opening of the 
truck. Some of the boxes were tied by 
short lengths or loops of rope. In remov- 
ing the boxes and stacking them on the side- 
walk, he negligently permitted some of the 
loops of rope to drop off the boxes onto 
the sidewalk with the result that plaintiff, 
a sidewalk pedestrian, tripped and was in- 
jured. None of the rope was physically 
attached to the truck. Chipouras was pro- 
tected against loss arising out of the 
“ownership, operation, maintenance, control 
or use upon the roads of the Commonwealth 
of such motor vehicle.” - 


Did plaintiff’s injuries fall within the 
terms of the policy? Said the Court: “We 
are of the opinion that the presence of the 
rope upon the sidewalk, even though it had 
been negligently dropped during unloading, 
was too remote from the operation and use 
of the truck. At some point in the train of 
events articles which have been the subject 
of motor vehicle transportation must be 
determined to have become dissociated from 
‘the ownership, operation, maintenance, con- 
trol or use’ of the motor vehicle. This 
necessarily leads to the drawing of fine 
lines. We think the point to draw that 
line in the case at bar is when the pieces 
of rope came to rest upon the sidewalk.” 
The decree against the insurer was re- 
versed, and a new decree dismissing the 
bill was ordered.—Perry v. Chipouras et 
al. Massachusetts Supreme Judicial Court. 
Suffolk. May 2, 1946. 25 CCH Automo- 
BILE Cases 401. 


L, B. Newman, F. E, Gillen, for plaintiff. 
D. J. Kelly, N, F. Fermoyle, for defendant 
Massachusetts Bonding and Insurance Co. 


ROCK BREAKS OIL PAN 
(TENNESSEE) 


® Collision insurance 
Use in occupation as moulder covered 
Changing to more hazardous occu- 
pation 


Can an insured recover on a pglicy of 
collision insurance written to cover an auto- 
mobile used in occupation when it is 
changed to a more hazardous occupation 
without the insurer’s knowledge of the 
change? The court thought that the an- 
swer should be negative. The situation 
arose when the insured’s vehicle hit a 
depression in the road and a rock struck 
and broke the oil pan, necessitating in- 
stallation of a new engine. The policy in 
question provided the insured with $50 de- 
ductible collision insurance. An exclusion 
clause declared that the policy did not apply 
to a loss occurring while the automobile 
was rented or was used to carry persons 
for hire, unless such use was specifically 
stated and described in the policy and a 
premium charged therefor. The insured 
had stated that his occupation was that of 
a moulder and that his vehicle would be 
used for business and pleasure. After the 
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policy was issued, but long before the col- 
lision under which claim was made, the in- 
sured changed his occupation and the 
automobile into a taxi for hire. On the 
day of the accident he had taken a father 
and his son to a nearby airport free of 
charge, and at the time of the accident was 
returning from the airport with the father. 
Conceding that he ordinarily used the auto- 
mobile for a taxi and that this was his oc- 
cupation at the time of the collision, the 
insured argued that since he was receiving 
no compensation for the particular trip, he 
was entitled to recover under the policy 
terms. 

The court did not agree. The insurance 
company places this provision in its con- 
tract relying on the particular occupation 
of the individual, knowing that the haz- 
ards of liability might be increased if pas- 
sengers of hire are carried. That is what the 
insurance company was guarding against 
herein. The policy was not issued for or 
as an automobile to be used as a taxi. This 
provision at least put Smith on notice that 
if he used the car for hire he was expected 
to pay an increased rate. We have a 
case where the entire status of the use of 
the automobile has been changed, without 
the knowledge of the company. When the 
status of the automobile was changed from 
that of a private automobile to that of a 
public automobile, the insurance contract 
no longer covered the car. The coverage 
was suspended during the public life of the 
automobile even though at the time of the 
collision no paying. passenger was riding in 
the automobile.” Judgment for the insurer 
was affirmed.—Smith v. Service Fire Insur- 
ance Company. Tennessee Court of Ap- 
peals, Knoxville. June 18, 1946. 25 CCH 
AUTOMOBILE CASEs 477. 

Harry Berke, Chattanooga, Tenn., for plaintiff 
in error. 


Sizer, Kefauver & Duggan, 
Tenn., for defendant in error. 


Chattanooga, 


UNLICENSED DRIVER 


(NEW HAMPSHIRE) 


@ Statutory violation 
Causal connection 
Peter Vassillion, fifteen years of age, was 
an unlicensed driver. While operating his 


father’s automobile, both the boy and his 
father were injured when a truck owned by 
one defendant and driven by the other de- 
fendant sideswiped the Vassillion car on a 
bridge. Defendants waived any claim that 
the youth was guilty of negligence in the 
handling of the automobile and relied on 
the claim that recovery was barred by rea- 
son of the boy’s unfitness to operate the 
automobile. The statute forbidding unli- 
censed drivers to operate motor vehicles 
was considered in Johnson v. Railroad, 83 
N. H. 350, wherein it was held that an un- 
licensed driver was barred from recovering 
for injuries sustained upon a highway since 
the act of driving without a license was for- 
bidden by statute and was causal as a mat- 
ter of law. However, a 1937 amendment to 
the statute provides that a violation shall 
be prima facie evidence of unfitness to oper- 
ate a motor vehicle, and in Mandell v. Com- 
pany, the court held that the amendment 
changed the basis of liability. Liability 
was found to depend no longer on the viola- 
tion of a statutory rule of conduct, namely 
driving without a license, but upon fitness 
to drive, which was left as a matter for 
factual determination in each case. Defend- 
ants argued that the decision in the John- 
son case consisted of two branches, one 
holding that the new rule of conduct had 
been established by the statute forbidding 
the operation of a motor vehicle by an 
unlicensed driver, and two, holding upon 
common law principles that operation by 
an unlicensed driver was causal as a matter 
of law, and that the amendment of 1937 
was intended to correct the injustice of 
classifying competent but unlicensed drivers 
with the unfit, leaving untouched the branch 
of the Johnson decision, namely, that 
operation by an unlicensed driver is causal 
as a matter of law. 


With this speculation as to the purpose 
of the legislature, the court was unable to 
agree. ‘We believe that the criticism of 
the Johnson case has been directed to its 
net result rather than to the legal machinery 
by which that result was reached. We re- 
affirm the statement that it was the pur- 
pose of the legislature in amending the 
statute to relax the rigidity of the rule and 
to substitute factual considerations for con- 
clusions of law. By force of the 1937 
amendment, the Johnson case was overruled 
in its entirety. The prohibition against un- 
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licensed drivers upon the highways was 
reduced to the status of a purely criminal 
provision. The effect of a violation of this 
provision in a civil case is governed entirely 
by the 1937 amendment. The effect of that 
act was to place the crime of driving with- 
out a license upon precisely the same foot- 
ing as operating an an excessive speed, that 
is, the evidence is prima facie only. Although 
the boy violated the statute, his conduct 
would be immaterial unless it contributed 
to the accident. The evidence indicated 
that the Vassillion car was proceeding 
within a few inches of the right-hand rail 
of the bridge. No claim was made that the 
driver would have done anything more or 
different from what he did to avoid the 
collision. By no application of the ordi- 
nary rules of causation could Peter’s driving 
be regarded as a cause of the accident, and 
this consideration alone would call for the 
rejection of the defendant’s argument. 
Judgments for plaintiffs were affirmed.— 
Anthony Vassillion v. Sullivan et al. New 
Hampshire Supreme Court. May 7, 1946. 
25 CCH AvuTomoBILE Cases 379. 

Robert W. Upton, Peter J. King, for plain- 
tiffs. 

Sulloway, Piper, Jones, Hollis & Godfrey, for 
defendants. 


WHAT IS *‘THEFT"’ 
OF A VEHICLE? 


(RHODE ISLAND) 


© Brother taking sister’s car 
Intent to deprive owner of property 


Plaintiff had driven her car home, left 
it in the yard with the key in the lock, and 
gone upstairs to her room. While she was 
indoors, her brother, whom she had not 
allowed to drive the car and who had not 
driven it before, so far as she knew, got 
into it and drove off without saying any- 
thing to her. She did not testify that she 
had forbidden him to use it. When plain- 
tiff’s fifteen-year-old brother was about two 
miles from home, he struck a bump in the 
road which turned the car to the side, and 
the vehicle struck a cement wall. The car 
was badly damaged. The policy which de- 
fendant had issued to plaintiff provided 
coverage for all loss or damage to her auto- 
mobile “caused by theft, larceny, robbery 
or pilferage.” The brother testified that 


he frequently took rides with his sister; 
that he helped an older brother in the care 
and repair of automobiles and knew how 
to drive them; that on the day of the acci- 
dent he took his sister’s car without saying 
anything to her; and that he was just going 
for a short ride, intending to return very 
soon. The trial justice, discussing the mo- 
tion for the direction of a verdict for the 
insurer, declared: “Now if the word theft 
is to be used strictly in the ordinary sense, 
an insurance company which sells an in- 
surance policy to protect against theft, is 
perpetrating a fraud on the public, because 
there probably wouldn’t be a_ half-dozen 
takings of automobiles in this State in the 
course of a year which would be taken in 
such manner that the takers could be prose- 
cuted as thieves. It’s this court’s judgment 
that the word ‘theft’ as used in this insur- 
ance policy means conversion resulting in 
destruction of the converted article, and that 
the insurer is liable under the policy.” 

“There is some merit in that view,” the 
reviewing court conceded, “but we think 
it goes too far in that it practically holds 
that any taking of an automobile, without 
the owner’s consent, which results in the 
automobile’s destruction is, as a matter of 
law, equivalent to “theft” within the mean- 
ing of the policy. The plaintiff must prove 
a taking without consent, and an intention, 
though not necessarily at the time of the 
taking, to deprive the owner permanently 
of his property in the thing taken. The 
evidence to prove such intention is thus not 
restricted as it is in common law larceny. 
If the evidence shows that after the taking 
the use of the car was such as to deprive 
the owner of his property, it will be for 
the jury to say whether such evidence con- 
vinces them that the taker had, in fact, the 
intention to so deprive the owner, and not 
for the court to so hold as a matter of 
law.” Defendant’s exception to the grant- 
ing of plaintiff’s motion for a directed ver- 
dict was sustained, its exception to the 
denial of its motion for a directed verdict 
was overruled, and the cause was remitted 
for a new trial——Mello v. The Hamilton 
Fire Insurance Company. Rhode Island 
Supreme Court. June 14, 1946. 25 CCH 
AUTOMOBILE CAsEs 445, 


Fred Brosco, Providence, R. I., for plaintiff. 


John C. McOsker, Providence, R. I., for de- 
fendant. 


UUTUALONOUEOGNENNEOEMAMAUUHUUUUTCUUELENANUuUOU UU eCeeseen deen uaa uae eeeeneeteUeacooeecae atest eee eto euneeenenongnetoe encod enenennenennerennenteettsuveeneoen een eet veanoneencnenesngnnecvooncnen eceaeesdnucunenneeteteudnUeUcegeeesoeasQnOUUtT LAudOCON ON ROUOUEL HAQ0H0040 ONES 


AUTOMOBILE 


PAGE 489 





Fire and Casualty 


IN THE CURRENT PARADE OF (oF-W ATM 


Page 


Death While Flying University Plane 
490 


Fire Insurer v. Cargo Insurer (S. C.).....491 


“Sole and Unconditional eee Clause 
Breached (Pa.) . as . .492 


Wind Deposits House in Flood Waters 
(Okla.) ... ie eh ; .. .494 


Page 
Fire Policy Cancelled (W. Va.)....... . 491 


When Formal Proof of Loss Requirement 
Is Not Waived (Tenn.) owas 


Was Collision on the Highway Covered 


UONOUECNNNNOUUUENNNAAOONNNOAOUOnRSAAAUUEeNAAANU ENT ATNNANAAU NNN ANNN UNA ANT eNEN AANA NNNNNATNNNNNTNNNATNANHANNNN TU NNAN HR NN ANNAN NNN A NHN eet ete 


DEATH WHILE FLYING 
UNIVERSITY PLANE 


(LOUISIANA) 


© Coverage of policy 
“Accident arising out of ownership, 
maintenance or use of aircraft” 
Exclusions 


Louisiana State University carried public 
liability insurance on its airplane. The 
policy provided, subject to the limits of lia- 
bility exclusions, that the insurer agreed: 
“To pay on behalf of the insured all sums 
which the insured shall become obligated 
to pay by reason of the liability imposed 
upon him by law for damages, including 
damages for care and Joss of service, because 
of bodily injury, including death at any time 
resulting therefrom, sustained by any per- 
son or persons, other than passengers, 
caused by accident and arising out of the 
ownership, maintenance or use of the air- 
craft.” Item 7 of the declaration of the 
policy provided that the aircraft should be 
operated only by instructor pilots in the 
employ of the insured having commercial 
pilot certificates issued by the Civil Aero- 
nautics Authority and pilots approved by 
them who are certified by the Civil Aero- 
nautics Authority to operate the aircraft. 


However, a rider attached to the policy pro- 
vided: “It is agreed that such insurance as 
is afforded by the policy applies subject to 
the following provisions: (1) Purposes of 
Use and Pilots Approved. The insurance 
applies only while the aircraft is operated 
(a) by a person named in the schedule of 
students attached to this policy (b) by a 
flying instructor holding a commercial 
pilot’s certificate of competency with the 
rating of instructor for light instruction, 
which certificate is valid and current and 
approved by the Civil Aeronautics Board 
or its successor (c) by an inspector of the 
Civil Aeronautics Board or its successors; 
for purposes incidental to and in accordance 
with the requirements of the Civilian Pilot 
Training Program.” 


William Le Blanc was killed while flying 
a plane owned by Louisiana State Univer- 
sity, and his parents brought suit against 
defendant as insurer. The petition alleged 
that the proximate cause of the death of the 
deceased was the negligence of the univer- 
sity in failing to inspect and maintain in a 
reasonably safe condition the aircraft in 
which the deceased was killed. Defendant 
filed a motion to dismiss on the ground that 
the policy issued to the university did not 
cover the accident. Declared the Court: “It 
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is undisputed that the deceased was not one 
of the pilots approved in the rider, nor was 
the aircraft operated for purposes incidental 
to and in accordance with the requirements 
of the Civilian Pilot Training Program. 
Moreover, if we concede that the deceased 
was covered by other provisions of the pol- 
icy, a comparison will disclose that they are 
in direct conflict with the provisions of the 
rider which limits the coverage to pilots and 
to purposes named therein. In such a case 
the rider must prevail. We are of the opin- 
ion that the facts of this case do not bring 
the loss within the coverage of the policy.” 
Judgment of dismissal was affirmed.—Le 
Blanc et al., appellants v. American Em- 
ployers’ Insurance Company. United States 
Circuit Court of Appeals, Fifth Circuit. June 
14, 1946. 6 CCH Fire Anp CAsuALty CASES 
104. 

Fred G. Benton, John Fred Odom, Wilson B. 
Holcombe, Baton Rouge, La., for appellants. 


Edward Rightor, W, H. Sellers, New Orleans, 
La., for appellee. 


FIRE INSURER v. 
CARGO INSURER 


(SOUTH CAROLINA) 


e Cotton transported in truck 
Fire loss 
Real party in interest 


At the time fire destroyed plaintiffs’ cot- 
ton, it was being transported on a truck 
owned by defendant Garrett. Plaintiffs sued 
both Garrett and his insurer, who had issued 
to Garrett a trucker’s policy covering loss 
by fire. Garrett presented three affirmative 
defenses: (1) that plaintiffs were not the 
real parties in interest, (2) that plaintiffs 
carried fire insurance on their cotton and 
that their insurer had paid the loss in full, 
and (3) that since there were two separate 
insurance companies insuring the risk, they 
should share the loss on a-pro rata basis. 
Plaintiffs’ motion to strike the affirmative 
defenses was granted on the ground that 
they were irrelevant and redundant. 


Ruled the Court: “A motion to strike out 
a pleaded defense as not constituting a de- 
fense and therefore irrelevant and redundant, 
is in the nature of a demurrer, and for the 
purpose of the motion, the allegations or 
matters sought to be stricken are admitted 
to be true. In considering the instant de- 


fense, it must be admitted as true that re- 
spondents are not the real parties in interest. 
Section 397 of the Code of 1942 provides 
that every action must be prosecuted in the 
name of the real party in interest. There- 
fore, under the issues framed by the plead- 
ings, insofar as the motion to strike that 
defense is concerned, the allegations sought 
to be stricken are relevant and are not re- 
dundant and should not have been stricken.” 
The second and third defenses would only 
be relevant if plaintiffs’ insurer were a party 
plaintiff. Therefore, these defenses bore no 
substantial relationship to the issues made 
by the pleadings. The order striking the 
first defense was reversed, and the cause 
was remanded for further proceedings.— 
Lucas et al. v. Garrett, appellant, et al. 
South Carolina Supreme Court. Filed April 
19, 1946. 6 CCH Fire anp Casuatty CAsEs 
83. 

Mann & Arnold, Greenville, S. C., for appel- 
ant. 


Stephen Nettles, Greenville, S. C., for re- 
spondents. 


FIRE POLICY CANCELLED 


(WEST VIRGINIA) 


eFlorist shop damaged by fire 
Application of dividend to renewal 
premium 
Federal shop book rule 


On March 28, 1944, plaintiff’s florist shop 
and equipment were destroyed by fire. A 
policy of fire insurance had been issued to 
her by defendant for one year from March 
1, 1943. The policy was subject to cancella- 
tion by defendant at any time upon the 
giving of five days’ written notice, with or 
without tender of the excess of paid pre- 
mium above the pro rata premium for the 
expired time. In the latter part of January, 
1944, defendant mailed to plaintiff a renewal 
policy for one year from the expiration date 
of the original policy. With the policy went 
a notice informing plaintiff that the amount 
of the premium was $45.60, less an amount 
in hand of $9.12, representing a dividend 
declared by the insurer on her policy for the 
previous year. Plaintiff did not pay the 
premium, and on March 8, 1944, defendant 
mailed to plaintiff a letter of cancellation. 
Plaintiff argued that whether defendant gave 
notice of cancellation was immaterial, since 
defendant was bound as a matter of law to 
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apply the accrued dividend to the payment 
of the renewal premium, which if done 
would have carried the policy over the pe- 
riod of the fire. 


Said the Court: “The District Court 
rejected this contention, and, we _ think, 
properly. The policy was for the entire 
year. There was no provision for a grace 
period or for a smaller payment than a full 
year’s premium, nor was there any provision 
requiring defendant to apply an accrued 
dividend pro rata to the purchase of insur- 
ance, unless at the same time it received 
payment of the balance of the .premium. 
The contract contemplated the entire pay- 
ment, and failing that, the right to cancella- 
tion under its terms. It follows, as the trial 
judge held, that it is of no consequence 
whether the check for the dividend was or 
was not received by plaintiff coincidentally 
with the cancellation notice.” The court 
further rejected plaintiff's contention that 
the two post office sheets containing the 
names and addresses of policyholders in 
default and to whom notices of cancellation 
were sent were improperly admitted in evi- 
dence. These papers were compiled in the 
regular course of business and were well 
within the federal shop book rule. Judg- 
ment for the insurer was affirmed.—Dias, 
d. b. a. Dias Floral Company, appellant v. 
Farm Bureau Mutual Fire Insurance Com- 
pany of Columbus, Ohio. United States 
Circuit Court of Appeals, Fourth Circuit. 
May 23, 1946. 6 CCH Fire anp CASUALTY 
CAsEs 86. 

Carl C. Sanders, -David D. Ashworth, Ash- 
worth & Sanders, for appellant. 


Douglas Bowers, L. L. Scherer, Scherer, 
Bowers & File, for appellee. 


“SOLE AND UNCONDITIONAL 
OWNERSHIP CLAUSE" 
BREACHED 


(PENNSYLVANIA) 
e Windstorm insurance policy 
Pier damaged 
Agreement to sell property 
The normal wind velocity at Brigantine 
Beach, New Jersey, was 16.8 miles per hour. 
In March, 1942, a storm arose, during which 


the winds reached a maximum velocity of 
55 miles per hour, and a portion of plain- 


tiff's ocean pier was destroyed. Plaintiff 
was the insured under a windstorm policy, 
which had,been applied for in Pennsylvania. 
The policy had been countersigned by a 
New Jersey agent. Suit was brought in the 
Pennsylvania federal court, which denied 
recovery for the damage to the pier on the 
ground that high water driven by wind was 
a hazard expressly excluded by the terms 
of the policy. Plaintiff appealed. The first 
question for determination was whether the 
contract was to be construed under the laws 
of New Jersey or of Pennsylvania. The 
policy contained a provision that it would 
not be valid until countersigned by defend- 
ant’s agent at Collingswood, N. J. This 
provision was explained by defendant's 
Philadelphia manager, who stated that by 
law a resident of New Jersey must counter- 
sign the policy because a resident of Penn- 
sylvania cannot countersign a policy cover- 
ing property in another state. He also 
testified without objection that the agent 
signed the policy in the Philadelphia office. 
“Plainly,” said the court, “the policy was 
intended by the parties to be a New Jersey 
contract.” The testimony that the counter- 
signing took place in Pennsylvania was 
parol evidence which could not modify the 
terms of the contract. 


A more serious question arose under the 
“sole and unconditional ownership clause.” 
Prior to the storm plaintiff had entered into 
an agreement to sell its Brigantine property, 
including the pier. The settlement was 
completed, and plaintiff received the full 
sales price. Said the court: “Under the con- 
trolling New Jersey law, the agreement of 
sale violated the policy and bars plaintiff's 
recovery thereunder.” In view of its con- 
clusion that the “sole and unconditional 
ownership” clause had been breached, the 
court deemed it unnecessary to construe the 
phrase “high water” and declined to express 
an opinion on this point. Judgment for the 
insurance company was affirmed.—Wootton 
Hotel Corporation, appellant v. Northern 
Assurance Company, Ltd. United States 
Circuit Court of Appeals, Third Circuit. 
May 28, 1946. 6 CCH Fire ANp CASUALTY 
CAsEs 88. 

, Joseph A. Ball, Philadelphia, Pa., for appel- 
ant. 


Joseph S. Conwell, Jr., Philadelphia, Pa., for 
appellee. 
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WHEN FORMAL PROOF 
OF LOSS REQUIREMENT 
IS NOT WAIVED 


(TENNESSEE) 


e Notice of loss given to local agent 
Previous settlements under other 
policies without submitting formal 
proof 


Did the insured forfeit claim under his 
fire insurance policy by failure to furnish 
proofs of loss within the time provided by 
the policy? The policy contained a provi- 
sion to the effect that in case of loss, “the 
insured shall, within fifteen days, give the 
company, at its Western Department office 
in Chicago, Illinois, written notice thereof 
and shall within sixty days from the date of 
the loss, render to its office aforesaid a par- 
ticular account of such loss, signed and 
sworn to by the insured stating the date and 
circumstance of the same, the exact nature 
of the title and interest of the insured, by 
whom the premises were occupied, all en- 
cumbrances on the property, all other insur- 
ance covering said property, an itemized 
statement of personal property and an item- 
ized estimate of each and every building by 
a reliable and competent builder.” The pol- 
icy further provided that all claims for loss 
or damage would be forfeited by failure to 
furnish proofs of such loss or damage within 
the time and in the manner provided, and 
that no proof of loss was given to defendant 
at its Western Department office or at any 
other place within sixty days from the date 
of the loss. It was plaintiff’s contention that 
defendant was estopped to rely upon the 
provision in the policy requiring formal 
proof of loss to be made and submitted 
within sixty days and that defendant had 
waived the provision of the policy requiring 
such proof of loss. This contention was 
based upon testimony of plaintiff to the 
effect that after the fire he notified by letter, 
telephone and in person defendant’s agent 
at Dyer, Tennessee, of the occurrence of the 
fire and loss; that he never received any 
communication from the agent or defendant; 
that the application was taken by the agent; 
that previously plaintiff had suffered fire 
losses on property insured under other poli- 
cies by defendant, and that in each instance 
he had notified the agent of such loss, and 
that in each instance the agent and adjuster 


had settled the loss without requiring formal 
proof of loss. 


Ruled the Court: “The fact that the agent 
of defendant company had been notified of 
the loss does not constitute a waiver of the 
provision requiring proofs of loss. The 
alleged custom or course of dealing between 
the parties involved other insurance policies, 
the dates of which, and the terms of which 
are not shown. The parties are bound by 
the terms of the contract sued on.” Judg- 
ment for defendant was affirmed.—Young 
et al. v. The Continental Insurance Com- 
pany of New York. Tennessee Court of 
Appeals, Western Section. June 11, 1946, 
6 CCH Fire anno CAsuatty Cases 92. 


WAS COLLISION ON THE 
HIGHWAY COVERED? 


(MISSOURI) 
@ Public liability policy 
Certificate required by P. W. A. 


After recovering judgments against an 
employee of the insured for personal inju- 
ries sustained in a collision between their 
automobile and a motor vehicle operated by 
the employee, plaintiffs brought garnishment 
proceedings against the insured’s public lia- 
bility insurer to obtain the amount of the 
judgments. The insurance company had 
issued a public liability policy to the insured 
roofing company which provided coverage 
for all sums the insured should become 
liable to pay as damages imposed by law 
for bodily injuries or death resulting from 
injuries sustained by any person or persons 
not employed by the insured while within 
or upon the premises of the insured or 
caused during the progress of business oper- 
ations. There was a further provision that 
the insurance company would not be liable 
for injuries caused by animals or motor 
vehicles owned or used by the insured or 
any employee while engaged in the main- 
tenance or use of the same elsewhere than 
upon the premises described. The liability 
under the policy was $5000 for one person 
and $10,000 for one accident. The insured 
obtained several P. W. A. contracts and was 
required to furnish public liability insurance 
in the amounts of $10,000 for one person and 
$20,000 for one accident. The roofing com- 
pany obtained from the insurer’s general 
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agents certificates for each P. W. A. con- 
tract, stating that there was complete 
coverage for the project. The insurance 
company contended that its motion for a 
directed verdict should have been sustained 
because the policy could not be construed 
to cover injuries on a public highway; that 
the certificate was not an instrument or con- 
tract of insurance but a mere statement, and 
was not issued for the benefit of anyone 
other than the contractor; that there was 
no evidence that the correspondence and 
certificate were executed by anyone having 
authority to do so; and that the certificate 
applied to a certain P. W. A. job which was 
not identified with the employee’s trip on 
which the collision occurred. 


The court thought it too plain for argu- 
ment that the certificate was a part of the 
insurance contract. Its purpose was to 
broaden defendant’s public liability insur- 
ance coverage to make it comply with 
P. W. A. requirements. To do so, it was 
necessary to double the amount of liability 
for damages to one person or for one acci- 
dent, and it was also necessary to add in- 
surance for property damage, which was 
not in the policy at all, but which the certifi- 
cate covered up to $5000. “It seems obvious 
that the printed form of policy used by 
garnishee was not prepared for the type and 
scope of business which defendant was con- 
ducting. This printed portion seems to have 
been drawn for operations at a single fixed 
location. The limitation concerning injuries 
caused by vehicles used upon the premises 
described could not be very well applied to 
construction work at numerous places 
throughout the state because such places 
would change frequently as some projects 
were completed and new ones were com- 
menced. This fact was recognized in writ- 
ing the policy by describing the places where 
such trade or business is conducted as 623 
Joplin St., Joplin, Missouri, and elsewhere 
in the State of Missouri. The least that 
could be said is that this broad language 
creates an ambiguity as to what places were 
meant to be covered, especially when a 
necessary part of the business operations 
constituted the transportation of men and 
materials between defendant’s headquarters 
at 623 Joplin Street to its various roofing 
jobs. We further hold that the employee's 


trip to Joplin, on which the collision oc- 
curred, was sufficiently identified as a part 
of such operations.” Finding no merit in 
the other errors assigned, except the con- 
tention that planitiffs were not entitled to 
recover damages and attorney’s fees, the 
judgment was modified by deleting these 
amounts.—Corder at el. v. Morgan Roofing 
Company, Bituminous Casualty Corpora- 
tion, appellant. Missouri Supreme Court. 
June 10, 1946. 6 CCH Fire ANnp CASUALTY 
Cases 99. 


WIND DEPOSITS HOUSE 
IN FLOOD WATERS 


(OKLAHOMA) 
e Windstorm insurance 
Household furnishings damaged 
Flood water exclusion 


Hurled from its foundation toward and 
over plaintiff, the door of plaintiff’s small 14 
by 28 two room house, carrying plaintiff 
underneath, was blown into the street a 
distance of some 15 or 20 feet. Thereafter 
the house was carried down the street by 
some force a distance of several hundred 
feet. At the time the house left its founda- 
tion there was no flood water up to the 
house, although there was some twelve or 
fifteen inches of flood water in the street 
where and when the house was deposited 
therein and lodged against a tree. The 
windows and doors were blown out and 
open, and the household effects were dis- 
placed, overturned, blown away, and dam- 
aged from mud and water. It was plaintiff's 
contention that the windstorm was severe 
at the time the house left the foundations, 
and that the house could not have been re- 
moved except by the force of the wind, 
whereas defendant’s theory of the damage 
was that the whole area was inundated with 
flood waier and that-.any loss sustained was 
caused by flood, which was a hazard ex- 
pressly excluded from the terms of the 
policies. The household goods policy con- 
tained a provision that the insurer would 
not be liable for damage occasioned directly 
or indirectly by or through any water or 
rain, whether driven by wind or not, unless 
the building insured or containing the prop- 
erty insured, first sustained an actual dam- 
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Neither the house nor the truck was affected 


n oc- age to the roof or walls by the direct force 

_ part of the wind. by the flood water until the wind had blown 
rit in What was the proximate catise of the them from their sites and anchorage. What- 
con- damage? The jury found that the house- ever flood damage may have resulted there- 
ed to hold effects were damaged by breakage from after was incidental, and a somewhat logical 
» the the forces accompanying and caused by the sequence to the wind disturbance.” Judg- 
these abrupt displacement of the house by the ment for the insured was affirmed.—Penn- 
ofing wind, and further damaged by the blowing sylvania Fire Insurance Company, plaintiff 
pore rain which entered through the windows in error v. Sikes, defendant in error. Okla- 
Ourt. and doors which were blown out by the homa Supreme Court. April 23, 1946. 6 
SALTY wind. The court agreed. “Here the wind (CCH Fire anp CAsuatty CAsEs 65. 


directly damaged the property and was 
alone the proximate and efficient cause of 
the same being deposited in the flood waters 
where it likely was damaged further. 


Rittenhouse, Webster, Hanson & Rittenhouse, 
Oklahoma City, Okla., for plaintiff in error. 

Jerome Sullivan, Paul D. Sullivan, Duncan, 
Okla., for defendant in error. 
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Council for Heart Diseases 


and _ A ney organization was recently formed in New York—Council for Heart 
all 14 Diseases. In speaking at the organization meeting, Governor Dewey told those 
intiff present of the great statistical percentage of heart cases in this country (about 
: 4%, by army statistics). He went on to say, “In recent years major successes 
ret a have been achieved in controlling and treating the infectious diseases . . . But 
after against the heart diseases we have made only a beginning. The medical profes- 
t by sion has done brilliant work in this field and the life insurance companies, among 
idred others, have recently made a major contribution to its study . Our doctors 
inda- do not promise to eliminate heart diseases, but they are confident that, with ade- 
» the quate research and public education, millions of lives can be saved and millions 
re OF of families spared untold misery. To that end the Council for Heart Diseases 
t has been organized .. .” 
treet 
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tiff’s The American Municipal Association reports that the greatest number of 
“vere accidents on Chicago boulevards occur shortly before dawn. The Association 
ions, reported that in the year 1945, the frequency between 3 and 4 AM was 38 per 
5 re 1,000,000 vehicle miles while during the morning rush hour it was only 4.6 per 


1,000,000 vehicle miles. 
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i Recently the Quebec legislature enacted a law, unique in this world, elevating 
the insurance agent to a professional status in that Province. At the same time 

ould the Insurance Brokers’ Association of Quebec was authorized to set professional 

ectly standards to which all insurance men must adhere. 
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BODY FOUND NEAR TRACKS 


(SOUTH CAROLINA) 


e External, violent and 
means 
Presumptions 





accidental 


The insured’s body was found parallel to 
the railroad track, a short distance from 
the end of the crossties. There was a six 
inch gash across the right side of his head; 
his skull was crushed; parts of the brain 
were found nearby; and there were slight 
bruises on one leg and one arm. His face 
was covered with blood, and there was a 
bloodstain on the end of one of the cross- 
ties about six feet from the body. It was 
seven o'clock in the morning. The under- 
taker estimated that the insured had been 
dead six or eight hours before the body 
was discovered. Although the insured had 
been seen on the previous day, there was 
no testimony showing his movements on the 
night of his death or the circumstances 
under which he received his injuries. Was 
his death the result of bodily injury sus- 


tained “solely by accidental means, directly 
and independently of all other cases (suicide, 
sane or insane, not included)”? 


The court thought that the facts were 
sufficient to make out a prima facie case of 
death from accidental injury. “While in an 
action to recover double indemnity under a 
clause in a policy similar to the one in- 
volved in this case, the burden of proof 
is on the plaintiff to show from all the evi- 
dence that the death of the insured resulted 
from an injury sustained by accidental 
means, it is generally held that where death 
by unexpected violent external means is 
established, prima facie proof is thereby 
made of the fact that the injuries were acci- 
dental, without direct or positive testimony 
on that point, as the law will not presume 
that the injuries were inflicted intentionally 
by the deceased or by some other person. 
; The wounds found on the insured 
were manifestly sufficient to have caused 
his death. It was not incumbent upon 
plaintiff, as defendant’s counsel seem to 
think, to prove that the insured was struck 
by a train, or otherwise establish any par- 
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ticular cause of the accident.” No evidence 
having been offered to overcome the pre- 
sumption of accidental death, the lower 
court was justified in finding for the bene- 
ficiary—White v. North Carolina Mutual 
Life Insurance Company, appellant. South 
Carolina Supreme Court. Filed March 14, 
1946. 11 CCH Lire Cases 825. 


CIVIL AIR PATROL PILOT DROWNS 
FOLLOWING FORCED LANDING 





(SOUTH CAROLINA) 


e Aviation exclusion clause 
Normal landing in Atlantic Ocean 
Causal connection 


A second lieutenant in the Civil Air 
Patrol, the deceased left his base field 
around eight o’clock in the morning as an 
observer in a land-based plane, piloted by 
Rawls, on a routine coastal flight, Included 
in the patrol was a second plane, piloted by 
Taylor with Bates as observer. About 
9:30 A. M. the plane occupied by Rawls 
and the insured developed motor trouble 
and was forced down on the Atlantic Ocean 
about thirty miles from Cape Fear, North 
Carolina. Three minutes later Taylor and 
Bates observed the plane on the water, 
where it had apparently made a normal 
landing. Both Rawls and the insured were 
out of the plane and in the water wearing 
inflated life jackets. Neither seemed to 
Taylor or Bates to have been injured 
from the landing. Taylor and Bates circled 
them at an altitude of about fifty feet and 
could see both men signalling with their 
arms. They dropped emergency kits con- 
taining whiskey and concentrates and 
radioed the position and situation to the 
base. The plane sank within about four 
minutes after first being observed upon the 
water. Taylor and Bates, at an altitude 
of about 500 to 600 feet continued to circle 
the two men in the water for a period of 
two to two and one-half hours when a 
shortage of gasoline forced them to head 
for their base. During this period the in- 
sured was alive. The two men were picked 
up by a Navy boat about 2 P. M., both 
being dead at the time. The Navy physi- 
cian stated that death was occasioned by 
drowning as a result of exposure in the 
water after failure of an airplane motor. | 


The single issue in the action was whether 
or not the insured’s death fell within the 
clause in the policy exempting defendant 
from liability for death resulting from 
participation, as a passenger or otherwise, 
in aviation or aeronautics, except as a fare- 
paying passenger in a licensed aircraft op- 
erated on a regular schedule. The insured 
had arrived by way of aircraft at the place 
near where he was later accidentally 
drowned, but he was not injured in the 
arrival or in leaving the plane which had 
brought him there. Service, travel, flight 
and participation in aviation or aeronautics 
in that plane had come to an end without 
injury to the insured. The court held that 
disengagement from participation in avia- 
tion or aeronautics had taken place, and 
where the only connection the insured had 
with the plane at the time he met his death 
by drowning was that he had arrived by 
plane at a place near where he was drowned, 
his death was too remote to be considered 
the result of participation in aviation or 
aeronautics. Judgment was entered for the 
beneficiary.—King v. The Order of United 
Commercial Travelers of America. United 
States District Court, Western District of 
South Carolina. May 25, 1946. 11 CCH 
Lire Cases 848. 


DEATH DURING TEMPORARY 
LAYOFF 


(KENTUCKY) 
e Group insurance 
Employee’s share of premium paid 
by employer 
Termination clause 





“If a payment is owed on _ insurance, 
whether fire, auto, life or windstorm, and if 
some Mr. Croesus Greatheart decides to 
meet that payment on behalf of a failing 
and absent policyholder, we see no valid 
ground for complaint by the insurer. The 
insurer does not care who pays. The in- 
surer only wants to know the risk.” The 
decedent, who died during an involuntary, 
temporary layoff from his employment 
with a railroad, was insured under a 
group insurance policy. During the period 
of his layoff, he made no individual con- 
tribution of his share of the premium that 
was payable by the employer to the insurer. 
Since he was not working, no deduction 
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from his wages was possible, and he did 
not go to his employer’s office and make 
his monthly contribution out of his own cash 
reserves. Notwithstanding, the railroad 
paid both its own and the decedent’s share. 
The group policy contained a termination 
clause that provided that the insurance for 
any covered employee would cease “at the 
due date of the premium to which such 
employee has failed to make a required con- 
tribution,” and the insurer refused to pay 
the death benefit to the beneficiary on the 
ground that the insured had failed to make 
his required monthly premium contribution 
which became due during the period be- 
tween the date of his layoff and the date of 
his death, some thirty-three days later. 


“An enforcement of the letter rather than 
of the broad spirit of this contract, espe- 
cially the letter of that rather picayunish 
provision about a contribution by the em- 
ployee, would work a real injustice in this 
case. It would have the effect of deciding 
that insurance may become forfeited when 
an insured overlooks the payment of the 
premium, even though the premium may 
have been entirely satisfied by another in 
the insured’s behalf when it became due. 
Such a theory in all our relations would 
entirely abrogate the principle of eternal 
salvation as pronounced by the Christian 
religion, that is salvation by grace and by 
the shifting of the burden of condemnation 
through the sacrifice of another.” Holding 
that the determining factor was the in- 
sured’s employment status at the time of 
his death rather than his premium con- 
tribution, the court affirmed the judgment 
for the beneficiary—Sun Life Assurance 
Company of Canada, appellant v. Dalton. 
Kentucky Court of Appeals. May 14, 1946. 
11 CCH Lire Cases 826. 


DEATH IN FIST FIGHT 
NOT ACCIDENTAL 


(NEW JERSEY) 


@ Double indemnity 
“Participation in assault or felony” 
excluded 


The insured had been to a dance. In the 
wee, small hours of the morn he made his 
way, accompanied by a friend, to a saloon 
and thence to a restaurant. A former 
pugilist was peacefully eating his breakfast. 


There was ample room around the counter, 
but the insured was not a timid soul and 
boldly sat on a package containing the 
pugilist’s lunch. A verbal altercation en- 
sued in the course of which the insured 
struck the protesting pugilist and knocked 
out one of his teeth. At this point the 
restaurant proprietor intervened and ejected 
both men. Round two featured a blow by 
the pugilist which felled the insured and 
fractured his skull, resulting in his death 
two days later. Suit was brought by the 
beneficiary to recover under a clause provid- 
ing for double indemnity if death was caused 
solely by external, violent, and accidental 
means, excluding death as the result of 
participation in an assault or felony. The 
trial court found in favor of the beneficiary, 
the reason given being that, in order to 
avoid the indemnity provision of the policy, 
the insured must have been engaged in 
such an assault as would reasonably lead to 
his death. The New Jersey Supreme Court 
reversed, holding that the insured was the 
aggressor in the fist fight and invited the 
encounter. Furthermore, under the language 
of the policy, it was sufficient if death re- 
sulted from participation in an assault or 
felony. 

The New Jersey Court of Errors and 
Appeals approved. “We think the Supreme 
Court was entirely right, not only on the 
ground which it invoked, but also on 
another ground. The policy provides that 
there shall be no double indemnity if the 
death is the result of participation in an 
assault or felony. The Supreme Court 
seems to have relied on this clause, and we 
think properly, but we think also that an 
afirmance may well be rested on the fur- 
ther ground that while death was due to 
external and violent means, it was not due 
to any accidental means. When two men 
go out on the sidewalk to indulge in fisti- 
cuffs, we are unable to see how there can 
be any accident involved in the fact that 
the fatal blow was struck in the course of 
the fight.” Judgment for the insurer was 
affirmed.—McNamara, appellant v. Metro- 
politan Life Insurance Company. New 
Jersey Court of Errors and Appeals. Filed 
April 25, 1946. 11 CCH Lire Cases 811. 

John F. Lynch, Jr., 921 Bergen Ave., Jersey 
City, N. J., for appellant. 


John P. Nugent, 921 Bergen Ave., Jersey City, 
N. J., for respondent. 
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INTEREST PAID OUT OF PRINCIPAL 
OF NEW LOANS 


(NEW YORK) 
@ Validity of policy loans 
Usury 


An executor claimed that he was entitled 
to the face value of two insurance policies 
in the sum of $25,000 each on the life of 
the insured. His argument was to the 
effect that notwithstanding the unpaid 
policy loans, he was entitled to the face 
value of the policies because the policy 
loans outstanding at the time of lapse were 
void for usury. He further alleged that 
extended insurance in the face amount of 
each policy was in force, as a matter of law, 
at the time of the insured’s death. On the 
other hand, the insurance company argued 
that the policy loans were not usurious and 
that the available cash surrender value on 
each policy was inadequate to provide ex- 
tended insurance to the time of the insured’s 
death. The trial court granted plaintiff's 
motion for summary judgment on the sec- 
ond cause of action. Plaintiff's claim of 
invalidity in connection with the loans 
arose out of the fact that the insurer made 
loans between anniversary dates. The prac- 
tice of the insurance company in such situa- 
tions was to pay off all the indebtedness on 
the old loans, including accrued interest, 
and to add this item of accrued interest to 
the principal sum of the new loan. The 
lower court held all of the loans usurious 
on the assumption that interest could only 
be collected on the anniversary dates of the 
policies and that payment of such interest 
out of the principal of new loans made 
between anniversary dates rendered such 
loans usurious and void. In effect, the 
claim was that by collecting interest in ad- 
vance of the anniversary date and includ- 
ing it in the amount of the new loan, inter- 
est was improperly collected on the interest 
paid in advance of the due date under the 
policy. 

Ruled the court: “This claim cannot be 
sustained. It is in direct conflict with the 
provisions of the Insurance Law and of 
the policies and loan agreements. The In- 
surance Law provides that loans shall be 
due and payable as provided in the loan 
agreement. The loan agreement expressly 
provides that the insured may repay the loan 


‘either in whole or by installments, with 
accrued interest thereon, at any time before 
default in payment of any premium.’ The 
provision in the policy that interest shall 
be paid on the anniversary date of the policy 
obviously refers to such payments as are 
made on loans which continue up to or 
beyond that date. The provision is rendered 
necessary by the fact that insurance loans 
are not time loans in the sense of having 
a fixed maturity. The construction placed 
upon this provision by the court below 
would divorce the incident of interest from 
the principal debt and give different matur- 
ity dates to each. That such was never the 
intention of either the insurance company 
or the insured is obvious.” The court 
further declared that the total indebtedness 
which may be discharged between anni- 
versary dates includes accrued interest that 
would ordinarily not be payable until the 
next anniversary date. Otherwise, situa- 
tions might arise in which there would be 
no security for the unpaid interest. Judg- 
ment of the lower court was reversed.— 
Guerin, Exr. v. New York Life Insurance 
Company, appellant. New York Supreme 
Court, Appellate Division, First Depart- 
ment. June 14, 1946. 11 CCH Lire Cases 
901. 


MARINE FALLS FROM 
NEW ZEALAND CLIFF 


(ILLINOIS) 
e Participating in training maneuvers 
“War” exception construed 


A member of the United States Marine 
Corps Reserve, on active duty in New 
Zealand, acting as an enemy scout during 
maneuvers, was captured. In attempting 
to escape, the marine jumped into a clump 
of bushes which concealed the edge of a 
seventy-five foot cliff. Defendant paid the 
face amount of a policy of insurance on the 
life of the marine, but resisted payment of 
the double indemnity benefit on the ground 
that the insured’s death was within an ex- 
ception to the double indemnity clause, 
which provided that double indemnity was 
not payable “if the insured’s death resulted, 
directly or indirectly, from (d) war 
or any act incident thereto.” Contending 
that death occurring in maneuvers is the 
result of an act incident to war, defendant 
moved for summary judgment. 
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Declared the court: “Some insurers, like 
the defendant herein, have written result 
clauses rather than status clauses. Recog- 
nizing that service in the armed forces 
exposes many individuals to greater hazards 
than they faced in civilian life, some in- 
surers have made death ‘resulting from’ 
or ‘in consequence of’ military or naval 
service the criterion of non-coverage. In 
interpreting such a clause, the courts have 
tended to restrict its scope to hazards 
peculiar to service in the armed forces, even 
though the death resulted while the insured 
was performing military duty and was not 
on leave from his military post. . . . Of 
course, since armed forces exist only 
because of the possibility of war, both 
peace-time and war-time military training 
would seem, in a sense, to be incident to 
war. But it would hardly be contended 
that death in peace-time training was in- 
cident to war. To hold that only war-time 
training is incident to war is to rewrite the 
‘war’ clause in this policy in terms of 
‘military service in time of war,’ The in- 
surer could have written the latter type of 
result clause or a military status clause. 
It does not seem likely, therefore, that the 
insurer was concerned with the hazards of 
military training or a military life in areas 
remote from combat.” Furthermore, the 
court thought it probable that the average 
citizen, considering hazards incident to war, 
feared primarily enemy action, not training 
United States or in the 
peaceful rear areas of overseas theatres of 
operation. Finally, the court pointed out 
that it was from enemy action that we 
suffered the great bulk of casualties in the 
recent war. Therefore, it concluded that the 
exception in the policy included, besides 
combat casualties, only such other deaths 
as resulted from activities in immediate 
support of operations against the enemy, or 
from enemy action not in combat, such as 
the sinking of a troop transport, or from 
other activities peculiar to war. Since the 
insured’s death occurred in the course of 
routine training, it did not result from an 
act incident to war. Judgment was entered 
for the beneficiary—Hooker v. New York 
Life Insurance Company. United States 
District Court, Northern District of IIli- 
nois. June 21, 1946. 11 CCH Lire Cases 
897. 


or service in the 


NEW BENEFICIARY NOT 
DESIGNATED IN FORM 
REQUESTING CHANGE 





(ILLINOIS) 


© Divorced wife v. second wife 
Manifestation of insured’s intent 


On October 2, 1943, the insured’s second 
wife called at defendant’s office and pre- 
sented certain weekly premium policies with 
one change in beneficiary form signed by 
the insured, without a witness to the signa- 
ture. The change was incomplete with 
regard to the nomination of the new bene- 
ficiary, and defendant’s district manager ex- 
plained to the second wife that the form 
would not be acceptable because there was 
no witness to the insured’s signature on the 
form and because the new beneficiary’s 
name had not been entered. On October 8, 
the manager was advised that the insured 
had died. On October 13, the second wife 
and the insured’s mother called on the man- 
ager and told him that the insured had 
intended to change the beneficiary, but was 
unable to because of the death of a friend, 
and that after he returned from the funeral 
and was putting his car in the garage, he 
injured his thumb, causing an_ infection 
which developed so rapidly that he had to 
enter a hospital the following day. There 
he developed pneumonia which caused his 
death five days after the injury. The agent 
was also informed that the insured had 
been divorced from the named beneficiary 
about six years prior to his death, that she 
had resumed her maiden name and then re 
married two months later. 


“The law appears to be fully established 
that a change of beneficiary may be ac- 
complished without a strict or complete 
compliance with the conditions of the policy 
regarding the endorsement of the insurer 
and that such endorsement by an insurer 
is purely a ministerial act which the com- 
pany cannot refuse to perform, and a failure 
on its part to perform such act will not 
defeat the change if the insured has done 
everything within his power to effect a change. 

We think the evidence does not support 
the findings and conclusions of the lower 
court that no change of beneficiary was 
effected. The request for change was made 
by the insured on the blank of the insurer, 
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furnished by one of its agents and tendered, 
together with the policy, to another of its 
agents for whatever action was necessary 
on the part of the insurer; it identified the 
policy by number and the proposed new 
beneficiary at least by class and address; 
it revoked all prior designations. The sec- 
ond wife stated by affidavit that it had been 
executed on October 2, 1943, by the insured 
in the presence of herself and his mother. 

Under these circumstances we think 
there was sufficient positive action on the 
part of the insured to manifest his intention 
to make the change which he then carried 
into effect by written request on the blank 
of the insurer.” Judgment for the first wife 
was reversed.—John Hancock Mutual Life 
Insurance Company v. Douglass et al. 
United States Circuit Court of Appeals, 
Seventh Circuit. June 27, 1946. 11 CCH 
Lire Cases 904. 


SEAMAN LOST IN LIFEBOAT 
(PENNSYLVANIA) 


@ War risk insurance 
Cause of death 
Marine peril v. war risk 





The ill-fated “Maiden Creek” entered the 
port of Halifax, Nova Scotia, in a sad con- 
dition. She was down by the head with 
the forepeak and chain locker filled with 
water. The water in the forepeak was 
pumped out, but the vessel remained down 
by the head on an uneven keel with part of 
the rudder and propeller showing in the 
stern. The “Maiden Creek” was in a con- 
voy bound for New York, but laden with 
ore concentrates, the severe weather en- 
countered proved too much for her, and 
when it became apparent that she could not 
keep up with the convoy, she was instructed 
to change course and proceed to Halifax 
to replenish her fuel supply and temporarily 
seek shelter. However, without any repairs 
having been made while in the port of 
Halifax, the “Maiden Creek” was ordered 
to join a convoy at a specific time en route 
to New York. Again the “Maiden Creek” 
began to labor heavily and fall behind. She 
sent out a distress call and was answered 
by another merchant vessel, the “Exhibitor,” 
which agreed to stand by and take aboard 
the crew of the “Maiden Creek,” but while 
the latter was being abandoned, the fear 
of enemy craft in the area forced the “Ex- 


hibitor” to steam away, leaving the crew 
of the “Maiden Creek” in two lifeboats in 
the North Atlantic. One of these life- 
boats, containing plaintiff’s intestate, was 
lost at sea with all hands. 

Seeking recovery of the decedent’s war 
risk insurance, plaintiff contended that the 
insured was lost as a result of a risk of 
war, whereas the defense argued that the 
cause of death was a marine peril not cov- 
ered by the policy. Under the policy and 
decisions of the Maritime War Emergency 
Board, the policy insured against loss of 
life due to capture, seizure, arrest, restraint 
and detainment, and other warlike opera- 
tions. The Court had this to say: “The 
record is replete with testimony tending to 
show that the military authorities exercised 
complete control over the convoy which 
included the ‘Maiden Creek.’ The latter 
could only leave port under the direction 
and supervision of the Naval escort. The 
Master could exercise no discretion. The 
‘Maiden Creek’ was forced to put to sea in 
an unseaworthy condition and ordered to 
maintain a specified speed and course in the 
convoy. That these compulsions and con- 
trols constituted a ‘restraint’ we think is too 
clear to require much more than mention. 

We hold that the proximate cause 
of the death of the seaman was the ‘re- 
straint’ imposed on the ‘Maiden Creek’ by 
the authorities, and that all subsequent acts 
—the departure of the ‘Maiden Creek’ in an 
unseaworthy condition, her laboring and 
falling out of the convoy, the ‘Exhibitor’s’ 
fear of enemy craft and abandonment of the 
‘Maiden Creek,’ and finally the loss of the 
seaman in a lifeboat—were the consequence 
of that act.” Judgment was entered for 
the beneficiary.—Crist, Admx. v. United 
States of America War Shipping Admin- 
istration. United States District Court, 
Eastern District of Pennsylvania. Findings 
Filed March 14, 1946. 11 CCH Lire Cases 
888. 


WHEN EMPLOYMENT IS PROFITABLE 





(LOUISIANA) 


© Disability benefits discontinued 
Reflex-cordio-spasm 
Income from oil business 


Agents and detectives of the insurance 
company had carefully shadowed the in- 
sured’s movements, watching what he did, 
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how much he rested, how many trips he 
made in his automobile, and what places 
he visited. Why? The insurance company 
had paid out $30,000 in total and permanent 
disability benefits to the insured on a $14,000 
policy, while at the same time the insured’s 
income tax return indicated that he netted 
$4200 from an oil business. In 1931, the 
insured became seriously ill, his condition 
being diagnosed as partial heart block, 
myocarditis, hypertrophic arthritis and reflex- 
cordio-spasm. His physician advised him to 
refrain from driving an automobile, to avoid 
physical exertion or anything requiring 
nervous stress and strain, and to take rest 
periods. Following this advice, the insured 
abandoned his former business activities 
except his commission agency with the 
Standard Oil Company. The _ insurance 
company discontinued payments in April, 
1944, on the ground that the insured was not 
totally disabled and had not been since Janu- 
ary, 1936. The evidence disclosed that the 
insured went out in his car from time to 
time, with someone driving for him, and 
discussed various questions with customers, 
but that the daily sales were made by an 
employee of longstanding, who handled the 
mechanics of selling and delivering the gaso- 
line and oil. 


A majority of the court thought that the 
jury was warranted in finding that the in- 
sured was receiving an income from the 
good will of the business, and the faithful 
and efficient work of the employees and the 
family of the insured, and not from any 
work which he did. But a dissent brought 
out some interesting facts and figures. After 
the insured’s breakdown in 1931, he resumed 
his business for the Standard Oil and earned 
$4302 in commissions that year, which was 
increased to $8346 in 1941. In 1942 he 
changed from a commission basis and began 
buying in bulk and reselling to customers 
in his territory. The business was incorpo- 
rated, the insured receiving from it an 
annual salary of $4200. Observers saw the 
insured in 1943 and 1944 absent from his 
home and calling on trade for as much as 
six and seven hours per day. This, thought 
the dissenting judge, was a profitable occu- 
pation. Judgment for the insured was 
affirmed.—Mutual Life Insurance Company 
of New York, appellant v. Picard, appellee. 
United States Circuit Court of Appeals, Fifth 
Circuit. April 18, 1946. 11 CCH Lire 
CASEs 686. 


Richard B. Montgomery, Jr., New Orleans, 
La., for appellant. 

Walter Lemann, Donaldsonville, La., Walter 
Suthon, Jr., J. Blane Monroe, Monte M. Le- 
mann, New Orleans, La., for appellee. 
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Juvenile Incendiaries 


The reports coming out of the Meeting of the National Board of Fire Under- 
writers afford a sad commentary on modern American carelessness and reckless- 
ness. Losses of the current year may exceed those of any year of the business, 
it is said, and to a large extent it is attributable to the increase of incendiarism 


on the part of juveniles. 


Jobs for Veterans 


Statistics show that only one out of nine disabled war veterans receive jobs. 
The National Conservation Bureau of the Association of Casualty and Surety 
Executives has begun its campaign to assist industry in the proper placement of 
physically impaired workers by sending out questionnaires to determine the 
effectiveness of the “selective placement” procedure advocated in its handbook 
distributed some months ago, and asking for ways and means of improving the 
employment picture for the disabled worker. 
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CHILD FALLS FROM 
PLAYGROUND SLIDE 


(PENNSYLVANIA) 


@ Erected over cement surface 
Crushed skull sustained 


Neddie Gleason saw his four-year-old 
brother climb the stationary sliding board 
in the playground area. As the child reached 
the top of the board on his hands and 
knees, he turned around to wave at his 
brother, but lost his balance and fell over 
the side to the cement surface below, frac- 
turing his skull. The playground was 
located behind the apartment building in 
which the boys’ parents resided. The apart- 


ment building was part of the Arlington 
Heights Housing Project operated by de- 
fendant. Plaintiffs, the parents of the in- 
jured child, sued the Housing Authority of 
the City of Pittsburgh, alleging that the 
erection of the slide over a cement instead 
of a dirt surface constituted negligence, that 
defendant negligently failed to provide an 
attendant, and that defendant negligently 
failed to erect fences to exclude children 
when an attendant was not available. 


“An ordinary child’s sliding board is not 
an inherently dangerous appliance requiring 
the presence of an attendant or a fence to 
exclude children from the use for which it is 
designed,” the court declared. “Nor does 
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the fact that the sliding board was erected 
over a cement surface rather than over 
some other type of surface afford any basis 
for imposing liability on the defendant for 
the injuries sustained. This would be an 
additional factor of safety and raises no 
inference that sliding boards without such 
safeguard are dangerous or defective. While 
the character of the surface may have af- 
fected the extent of the minor plaintiff's 
injuries, it makes no difference in searching 
out the cause of the fall.” Judgment for 
defendant was affirmed.—Gleason, etc. v. 
The Housing Authority of the City of Pitts- 
burgh. Pennsylvania Supreme Court, Western 
District. May 27, 1946. 13 CCH NEGLI- 
GENCE CASEs 625. 


CITY HOSPITAL PATIENT 
ASSAULTED BY ORDERLY 
(MINNESOTA) 
@ Municipality’s liability 
Governmental v. proprietary function 
Found wandering in a helpless, mentally 
deranged condition in the Village of Mound, 
Minnesota, plaintiff was taken by the sheriff 
to the county jail. While so confined, plain- 
tiff became so violent that the jailor called 
the matter to the attention of the county 
court commissioner, who ordered plaintiff 
removed to the Minneapolis General Hospital 
and ordered that he be temporarily confined 
in the mental ward for observation and ex- 
amination and necessary restraint pending 
proceedings for his commitment as an insane 
person. During such restraint, plaintiff 
alleged that he was assaulted by an orderly, 
requiring the removal of one of his eyes. 
Suit was brought against the municipality 
on the theory that it was responsible for 
the negligence of its orderly. Defendant 
maintained that it operates the Minneapolis 
General Hospital as a purely governmental 
function and is not liable, regardless of any 
negligence of its administrative officers in 
their employment. The City of Minneapolis 
is under a home rule charter, adopted pur- 
suant to the state constitution. By virtue 
of the charter, defendant was empowered to 


provide hospitals and hospital grounds for 


the city, and pursuant to said power, it 
maintained and operated the Minneapolis 
General Hospital. Under the city charter 
the Board of Public Welfare is empowered 


to exercise general supervision and admin- 
istrative control of all activities and agencies 
carried on and maintained by the city for 
the promotion and preservation of health 
and the prevention and suppression of dis- 
ease in the city; the care, conduct, manage- 
ment and operation of all hospitals, 
dispensaries and clinics maintained by the 
city; the furnishing by the city of medical 
and dental service to the poor; and the 
relief of the poor, aged and indigent. It 
was the city’s statutory duty to provide for 
the general support and medical, hospital 
and nursing care of its poor. 


Ruled the Court: “It appears that the 
expense of maintaining the hospital has 
always been mainly paid from the tax col- 
lected funds of the city, and in the year 
1945, the cost of maintaining the hospital 
was in excess of $1,000,000, but during that 
year its income was less than $75,000 from 
charges made against patients. In the 
maintenance of the Minneapolis General 
Hospital, there are no attributes of any 
private business. No profit is derived from 
its activities, and the maintenance and op- 
eration of the hospital relates solely to the 
public good—for the good of all. ... The 
service performed is one primarily for the 
purpose of safeguarding the health and well- 
being of the poor and indigent of the city, 
and in maintaining the hospital the city is 
merely performing its statutory duty.” The 
fact that plaintiff had agreed to pay a daily 
charge for his care did not change the char- 
acter of the function from governmental to 
proprietary. The charge was less than the 
cost to the city in caring for plaintiff and 
was, at best, an incidental charge. The 
city’s motion for summary judgment was 
granted.—Gillies, plaintiff v. The City of 
Minneapolis et al. United States District 
Court, District of Minnesota. Filed June 
17, 1946. 13 CCH NEGLIGENCE Cases 683. 


CLEANSING AGENT CAUSES 
EYE INJURY 


(LOUISIANA) 


e Splashed into eye 
Warranty of manufacturer 





The label on the bottle of cleansing fluid 
which plaintiff was using stated: “Will not 
injure the hands—It will not injure the skin, 
fabric, tile, marble or wood—For general 
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household cleaning.” While cleaning her 
sink, plaintiff accidentally splashed some 
of the fluid into her eye and sustained pain- 
ful and permanent injury. In a suit against 
the manufacturer, plaintiff alleged that de- 
fendant knew, or must have known, that 
the product contained dangerous substances 
and ingredients which were intrinsically or 
potentially harmful; that it knew, or must 
have known, that such product would in- 
flict injury upon contact with the skin, 
membranes or tissues of the body, which 
contacts defendant should have anticipated 
would occur in the ordinary use of the 
product; and that defendant breached its 
express and implied warranty of safety and 
merchantability of its product and was 
guilty of gross negligence and lack of care 
in the composition and preparation of the 
product for distribution to consumers. 


Was the trial court justified in dismissing 
the complaint? The reviewing court thought 
that it was. ‘The statements on the label 
do not amount to an express warranty 
against non-injury to the eye from the use 
of the cleansing agent, nor is there a war- 
ranty, implied or otherwise, that it was 
suitable for use in the eye, or that it would 
not hurt the eye if put therein; neither is 
there a warranty, implied or otherwise, that 
the article would not splash in one’s eye 
if used in such a manner as to cause it to 
splash. Ordinarily, the failure to warn one 
of a fact of which he is already fully aware 
is not a breach of duty, and there is no con- 
tention made here that plaintiff was not 
fully aware that the cleansing preparation 
was not intended for use in the eye, or that 
if it were sufficiently sloshed it would likely 
splash upon the person of the one who 
caused it to splash. Certain it is that per- 
sons in the general use of benzine, house- 
hold ammonia, lysol, naphtha, and other 
similar agents, are aware of the fact that 
painful consequences will result if they are 
used in such a manner as to allow them to 
get into the eye, but these potential con- 
sequences do not result in a discontinuance 
of their use nor in the conclusion that they 
are unfit for the use to which they are 
intended to be put.” Judgment dismissing 
the complaint was affirmed.—Sawyer, ap- 
pellant v. Pine Oil Company et al. United 
States Circuit Court of Appeals, Fifth Cir- 
cuit. June 7, 1946. 13 CCH NEGLIGENCE 
CAsEs 660. 


COCKTAIL LOUNGE 
PATRON INJURED BY 
TRAP DOOR 


(CALIFORNIA) 


@ Opening in bar counter 
Egress and ingress to and from work- 
ing area behind counter 
Absence of safety catches 


Plaintiff was enjoying the soothing effects 
of a cool Tom Collins in defendant Perrot’s 
cocktail lounge. The bar counter contained 
an opening for the purpose of affording the 
employees ingress and egress to and from 
the working area behind the bar counter. 
At the top of this opening there was a 
counter-flap or hinged horizontal door 
which was raised to permit the entrance to 
or from the space behind the bar. The 
hinges were on the right side of the door. 
When this door was closed it was firmly 
held in place and presented a continuous 
counter, level with the rest of the bar 
counter. In the opening below this hori- 
zontal door, there was a smaller swinging 
door or gate, hinged at the same right side 
of the opening as the horizontal door. On 
the inside of the bar counter, just to the 
right of this opening, was a French style 
telephone about six inches below the top 
of the bar. Plaintiff was seated just to the 
right of the hinged door. Shortly there- 
after another customer, standing to the 
left of plaintiff, asked permission to use the 
telephone. The bartender laid the tele- 
phone on the top of the door which was 
down in its normal secure position on a 
level with the rest of the bar. The customer, 
not being able to get the telephone operator, 
raised the horizontal door for the purpose 
of “jiggling” the telephone hook, and as 
he did so, the door fell on and broke the 
glass around which plaintiff had her hand, 
resulting in her injury. The trial court 
rendered judgments against both the bar- 
tender and the owner of the cocktail lounge, 
and defendants appealed, contending that 
there was no substantial evidence to sus- 
tain the trial court’s findings that defendants 
were negligent and that such negligence was 
the proximate cause of plaintiff’s injury. 


“This proposition is untenable,” said the 
court. “The evidence shows that plaintiff 
was not familiar with the bar or its sur- 
roundings and did not have knowledge of 
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the trap door in the bar, or of its opera- 
tion. . . . Defendants should have known 
that the trap door, which was without any 
catch or stop, could fall back on the counter 
causing injury to an unsuspecting patron 
sitting within its reach. It is therefore evi- 
dent that the finding of the trial court that 
defendants were negligent in maintaining 
the trap door without proper safeguards to 
prevent its falling is reasonable and finds 
substantial support in the evidence and 
that such negligence was the proximate 
cause of plaintiff’s injury. This being true 
it is immaterial that another patron, rather 
than defendant, raised the door, since it 
was the maintenance of the door in an un- 
safe condition that constituted the negli- 
gence and not the act of raising the door.” 
Judgment for plaintiff was affirmed.—Sand- 
vold v. Perrot et al., appellants. California 
District Court of Appeal, Second District. 
May 2, 1946. 13 CCH NEGLIGENCE CAsEs 
680. 


DAIRY COWS DIE FROM 
BOTULISM POISONING 


(CALIFORNIA) 
@ Vendor’s liability 


Poison contained in hay 
Breach of implied warranty 


Dawn disclosed a gruesome scene in 
plaintiff's corral. Five of his dairy cows 
were dead. Three other cows were “slob- 
bering” at the mouth and staggering around. 
Two of the sick cows soon died, and the 
other one recovered after an extended 
illness. Plaintiff promptly called a veteri- 
narian who performed a post-mortem exam- 
ination of one of the cows. A chemical 
analysis of the contents of the stomach and 
the liver revealed the presence of botulism 
bacilli, commonly found in canned vege- 
tables, hay and grain. Plaintiff had pur- 
chased a ton of Sudan hay from defendant 
the previous day on defendant’s recommen- 
dation. An analysis of the hay was not as 
conclusive as that made of the stomach con- 
tents of the cow. The bacteriologist testified 
that he “found some organism that looked 
like botulina bacilla; that bacilli develops in 
contaminated fruit or deteriorated hay and 
discharges a toxin which may result in death 
within twenty-four hours. He also stated 
that the victim might show symptoms of the 


disease by frothing at the mouth, by blurred 
eyesight and unsteady, wobbling legs. The 
sick cows had those symptoms. The court 
was Satisfied that there was substantial evi- 
dence that the hay contained botulism pois- 
oning. “In our opinion that showing 
established a prima facie case of death of the 
seven cows from poison contained in the 
recently purchased hay. Defendant con- 
cedes that the hay was sold with the required 
statutory implied warranty that it was rea- 
sonably fit for the purpose of feeding the 
dairy cows. Under such circumstances we 
may not disturb the findings and judgment 
for plaintiff on this appeal.” Judgment for 
plaintiff was affirmed—Dougherty v. Lee, 
appellant. California District Court of Ap- 
peal, Third District. April 23, 1946. 13 CCH 
NEGLIGENCE CASES 569. 


F. M. Brack, for appellant. 
William N. Graybiel, for respondent. 


EFFICACY OF 
HEARING AID 


(CALIFORNIA) 


e Breach of warranty of fitness 
Thigh and breast burns 


The hearing aid purchased by plaintiff 
consisted of (1) a bakelite cylinder ampli- 
fier to be attached to her garment between 
the breasts; (2) batteries contained in a cloth 
case to be strapped to the outside of the left 
thigh; (3) a belt to extend around the ab- 
domen; (4) an ear mold fitted into the 
left ear, and (5) insulated wires connecting 
the batteries with the ear piece and the 
microphone. Six days after she started 
wearing the device, she felt an itching sensa- 
tion near her left breast under the micro- 
phone and on the left thigh beneath the 
battery. She promptly “placed a napkin and 
a handkerchief underneath the battery and 
also on my breast.” Shortly thereafter the 
device lost its power. On arriving home she 
discovered multiple third-degree burns on 
her thigh where she had worn the battery 
and under her left breast. She had second- 
degree burns on the abdomen. The third- 
degree burns were green or greenish black 
like the color of the B battery. The sack 
which contained the battery and her upper 
stocking near the thigh burns were also of 
a greenish color. Plaintiff alleged breach 
of an implied warranty of the fitness of the 
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hearing aid. By processes of deduction and 
elimination, the trial court derived that the 
burns could have been caused by the hearing 
aid in only two ways: (1) by chemicals 
from the batteries; (2) by electricity gen- 
erated thereby. Since the batteries were 
dry cells and contained no violent acid, the 
burns could not have been caused by them. 


“Judges cannot pretend to be ignorant of 
what is within the knowledge of most men 
of their jurisdictions,” said the court. “It 
was proper for the court to take judicial 
notice of the impotence of a B battery to 
develop fire. Conceding that the current gen- 
erated by the B battery was of sufficient 
power to effect a third-degree burn, clearly it 
could not have done so without first destroy- 
ing the insulation of the connecting wires 
which had suffered no deterioration. Such 
a current would also have burned the bat- 
tery bag if not the napkin and handkerchief 
inserted to avoid the pricking sensation. 
None of these was in the least impaired, nor 
did the brassiere give proof of electrical 
heat. Moreover, the facts that the area 
affected on the thigh had burns of five or 
six different sizes in a space six inches 
square and that they were greenish black in 
hue indicate that some substance, and not 
electric current, operated on the thigh as 
well as on the breast. The undergarments 
in both places were free from such colors 

The court’s inferences from the phys- 
ical facts are not irrational or arbitrary, but 
are logical and support its findings.” Judg- 
ment for defendant was affirmed.—Mar- 
kulics, appellant v. Maico Company, Inc., 
et al. California District Court of Appeal, 
Second District, Division Two. April 17, 
1946. 13 CCH NEGLIGENCE CAses 582. 


FRACTIOUS COW PAWS 
AUCTION SPECTATOR 


(CALIFORNIA) 


e Cow jumps enclosure 
Prospective purchaser injured 


Bossy was nervous and suffered from 
stage fright. Running frantically about the 
enclosure, the cow approached the side of 
the building on which plaintiff was seated, 
jumped the enclosure and landed upon 
plaintiff, violently pawing her. As a re- 
sult plaintiff sustained a broken leg and 


ankle, a dislocated foot, and other serious 
injuries. The board upon which plaintiff 
had been sitting was broken, and she was 
hurled to the ground. When Bossy went 
on the rampage, instead of opening the gate 
for it to escape or attempting to otherwise 
protect the spectators and prospective pur- 
chasers at defendants’ auction, the attend- 
ants simply took to their heels. Defendants 
were charged with negligence in failing to 
provide a reasonably safe enclosure and ade- 
quate supervision for the protection of cus- 
tomers. The jury found that defendants 
were not guilty of negligence, but thereafter 
a motion for new trial was granted on the 
specified ground of insufficiency of the evi- 
dence to support the verdict. 


The court had this to say: “The fact that 
the defendants did not actually know that 
the particular cow in question was fractious, 
nervous or dangerous does not necessarily 
acquit them of negligence on that score. 
They were expert cattle auctioneers, who 
had been in the business for many years. 
On a former occasion another fractious cow 
broke through the enclosure. It is not un- 
reasonable to assume that the defendants 
should have anticipated that some of the 
cows would become uncontrollable and re- 
sort to dangerous behaviour when driven into 
the small enclosure in the presence of spec- 
tators. Since it was the duty of defendants 
to provide a reasonably safe enclosure, 
it is a proper inquiry as to whether a fence 
four feet eight inches high, with a sagging 
upper cable, is reasonably safe for the pro- 
tection of prospective customers who are 
seated adjacent thereto. The court 
also had a right to assume that it was the 
duty of defendants to provide attendants 
to reasonably guard the cattle in the en- 
closure, and that, instead of fleeing for their 
own safety when the cow went upon a ramp- 
age, they should have opened the gate to 
permit the animal to escape, or otherwise 
restrain it for the protection of the specta- 
tors. These and other questions were proper 
for the judge to consider on the motion for 
new trial. Certainly this court may not hold 
as a matter of law that the judge abused 
his discretion. .’ The order granting 
a new trial was affirmed.—Porter et al. v. 
Thompson et al., appellants. California Dis- 
trict Court of Appeal, Third District. May 
14, 1946. 13 CCH NEGLIGENCE CASEs 694. 
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HOTEL RESIDENT'S BELONG- 
INGS DESTROYED IN FIRE 


(MINNESOTA) 


© Innkeeper’s liability 
Lodger v. transient guest 





Except for a few months during the school 
year of 1939-1940, plaintiff had taught con- 
tinuously in the public schools of Virginia 
since 1930. Her parental home had been in 
Minneapolis, where her parents had lived in 
rented premises. Her father died in 1920 
and her mother in 1941. A married sister 
continued to live in the apartment after her 
mother’s death. Plaintiff, her sister, and a 
brother supported the parents, and while 
her mother was alive plaintiff assisted in 
maintaining the home, but there was noth- 
ing to indicate that after the death of her 
mother she assisted financially in maintain- 
ing the home which her sister occupied. 
She voted in Virginia in the presidential 
elections of 1932, 1936, and 1940, and in the 
state and city elections in 1936, 1938, 1939, 1940 
and 1942. She was registered under the per- 


manent voters’ registration system of the city 


of Virginia. When plaintiff left Virginia in 
the spring of 1942, she made no arrange- 
ments for a place to live during the next 
school year. She customarily spent her 
summer vacations in Minneapolis, and be- 
fore leaving Minneapolis for Virginia in 
September, she telephoned defendant hotel 
and made a reservation. Upon arriving at 
the hotel, she registered, and after two days 
she inquired if any extra rooms were avail- 
able for a longer stay. She was shown 
several and selected one, agreeing to pay a 
rental of $22 a month. The transient rate 
for this room would have been $1.75 a day. 
She moved in and occupied this room until 
March 27, 1943, when the hotel was de- 
stroyed by fire. She had paid her rent 
before the tenth of each month on bills ren- 
dered on hotel stationery. There was no 
understanding as to termination of the ar- 
rangement, and she received the same serv- 
ices that were furnished guests from day to 
day, except that the bed linen was changed 
only twice a week. The hotel had 80 rooms. 
Between fifteen and eighteen of these were 
rented to permanent guests, and they were 
permitted to furnish rooms as they saw fit. 
Plaintiff moved in under such an arrange- 
ment, bringing, in addition to her clothing, 


books and luggage, a typewriter, desk, port- 
able radio, three lamps, an afghan and an 
electric clock. 


Seeking to recover for the loss of her 
personalty as a result of the fire, plaintiff 
contended that she was a transient guest 
and as such was entitled to the law appli- 
cable to transients. Defendant argued that 
she was a lodger and that the rules of law 
covering that relationship applied. Under 
the common law, an innkeeper is respons- 
ible for the loss of the goods of a traveler 
who is his guest, except when the loss arises 
from the negligence of a guest, an act of 
God, or of the public enemy. The Minne- 
sota Supreme Court has adopted that rule 
except in instances where the transient guest 
suffered loss of property by fire, and in such 
a situation, the court has adopted the rule 
of prima facie liability. However, the duty 
of proprietors of lodging houses towards 
their lodgers is quite different from that of 
an innkeeper to his transient guests. By the 
great weight of authority, the duty of pro- 
prietors of lodging houses is to exercise care 
for the safety of the property belonging to 
their boarders and lodgers. Said the court: 
“It is clear that during the first two days 
at the hotel plaintiff was a transient guest. 
Then she contracted with defendant spe- 
cially for her further accommodations. She 
stayed at the hotel for a special purpose not 
connected with passage or travel. Virginia 
was clearly her legal residence and place of 
employment. We are of the opinion that 
the trial court did not err in holding that 
plaintiff was not a transient guest, but was 
a lodger or a roomer.” Judgment for de- 
fendant was affirmed.—Asseltyne, appellant 
v. Fay Hotel. Minnesota Supreme Court. 
May 31, 1946. 13 CCH NEGLIGENCE CAsEs 637. 


INCOMPLETE EXTRACTION 


(NORTH CAROLINA) 


@ Failure to remove part of root and 
bone 
Dentist’s due care 


Having previously had one of her teeth 
broken in the course of its extraction by de- 
fendant, plaintiff took pains to ask him to 
be careful lest he give a repeat performance. 
This time he was careful—to the extent of 
breaking it off even with the gum. He then 
undertook to remove the roots with a chisel 
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and hammer and told plaintiff to return if 
it continued to hurt her. Two days later 
defendant was notified that plaintiff's jaw 
was greatly swollen and was running pus. 
He sent a prescription which was taken 
without beneficial result. In about a week, 
plaintiff returned to defendant’s office, and 
his nurse packed her jaw and sent her home. 
When her condition continued to grow 
worse, plaintiff again returned to defendant’s 
office, stating that she believed that there 
was something in her jaw and that an X-ray 
should be taken. Defendant’s brother non- 
chalantly replied that an X-ray would be a 
sheer waste of money, and the nurse again 
packed plaintiff’s jaw. When plaintiff re- 
turned the third time, defendant took an 
X-ray, which defendant said revealed a dry 
socket. Nearly crazy from her suffering, 
plaintiff went to another dentist who exam- 
ined her swollen jaw and removed a part 
of the end of a root and a lot of little dead 
bone. 


Was such evidence sufficient to survive 
the demurrer? The court was disposed to 
think that it did. True, there was no alle- 
gation of incompetency on the part of the 
defendant to practice his profession. But 
it was alleged that defendant failed to use 
reasonable care and diligence in the practice 
of this art and that he failed to exercise his 
best judgment in the treatment of the case. 
Defendant was notified on three or four 
occasions that plaintiff’s jaw was not healing 
properly. The contentions that the constant 
and increasing pain should have indicated to 
defendant that some deleterious substance 
was present and that a proper examination 
would have disclosed the harmful bacteria 
found support in the evidence sufficient to 
raise an issue of due care. Judgment of 
nonsuit was reversed.—Love v. Zimmerman. 
North Carolina Supreme Court. May 16, 
1946. 13 CCH NEeEGLicENcE Cases 602. 


LEAKAGE OF COTTONSEED 
OIL IN TRANSIT 


(TENNESSEE) 


© Carrier’s, shipper’s liability 
Shipper’s duty to inspect tank car 


Sixty thousand pounds of cottonseed oil 
were shipped by the Blytheville Cotton Oil 
Company in a tank car provided by the pur- 


chaser, The Humko Company, and was lost 
through leakage in transit. Humko sued 
both the shipper and the railroad. Trial 
resulted in judgment against Blytheville for 
negligent loading, and the railroad was ab- 
solved from liability. The contract between 
Humko and Blytheville embraced the rules 
of the National Cottonseed Products Asso- 
ciation. Humko was to furnish the tank car, 
but the seller was to be responsible for 
losses due to failure to comply with instruc- 
tions regarding its loading. The seller was 
required to inspect the car before loading to 
see that all parts were in good operative 
condition, and failure to observe the rules 
would constitute negligence and relieve the 
buyer of responsibility for loss. The car 
was a standard tank car equipped with a 
screw type outlet valve at the bottom of 
the tank, operable by a hand wheel on the 
top of the car connected to the valve by a 
seven foot rod. The hand wheel was avail- 
able for manipulation through an opening 
at the top of the car, the opening being 
closed during transportation by a dome 
cover which was screwed on. Under the 
car and connected with the outlet valve was 
an outlet pipe, to the bottom of which was 
screwed a cap. Its purpose was to prevent 
foreign matter from entering the outlet pipe 
and to provide a place for sealing the car. 
It was not designed to hold the load of oil 
if the valve was insecure, though ordinarily 
it would retain it if its threads were not 
worn and it was tightly fastened. If the 
main outlet valve is firmly seated it cannot 
be displaced through the valve opening 
without great leverage and inevitable de- 
struction. Ordinary handling of the car in 
transportation has no effect upon it. 


The rules of the American Association 
of Railroads provide that in loading a tank 
car of this type the outlet valve should first 
be inspected and then seated, the outlet cap 
remaining off until the car is completely 
loaded. The trial court found that Blythe- 
ville did not conform to this method, but 
loaded the car with the outlet cap in place. 
Said the reviewing court: “A prima facie 
case having been made against Blytheville 
for failure to follow approved practice in 
loading, in the subsequent discovery that the 
valve was not seated and that the operating 
rod was bent notwithstanding its contrac- 
tual duty to inspect, it became incumbent 
upon Blytheville to present some reasonable 
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explanation for the loss of the oil other than 
through its own negligence. .. . The conten- 
tion that the greater part of the oil could 
have been saved at Wilson, a distance of 27 
miles, had the railroad men who tried to 
remove the dome with a Stillson wrench 
been supplied with proper tools or been 
properly instructed in the opening of the 
dome cover, must be rejected. The railroad 
men were switchman and section men and 
were not experienced in the loading or un- 
loading of tank cars. The railroad is not 
to be charged with failure to foresee the 
negligence of a shipper in the loading of 
such cars.” Judgment for the purchaser 
against the shipper was affirmed.—Blythe- 
ville Cotton Oil Company, appellant v. Kurn 
et al., Trustees, St. Louis-San Francisco Ry. 
Co. United States Circuit Court of Appeals, 
Sixth Circuit. June 1, 1946. 13 CCH NEc- 
LIGENCE CAsES 614. 


PARTIALLY DECOMPOSED 
MOUSE IN BOTTLED BEVERAGE 


(TEXAS) 


@ Physical pain and mental suffering 
Drinking beverage v. sight of mouse 


Was the bottling company right that 
plaintiff's physical pain and suffering was 
not produced from drinking a beverage con- 
taining a partially decomposed mouse, but 
resulted from his having seen the rodent in 
the bottle? Suit was based upon the theory 
of implied warranty by defendant to plain- 
tiff and the public in general that the con- 
tents of the bottle was clean, wholesome 
and fit for human consumption as a drink 
and as nourishment. Plaintiff alleged that 
he drank from the bottle a portion of its 
contents before discovering the carcass of 
the rodent; that he became extremely nause- 
ated; and that he suffered with nausea and 
an upset stomach for a year thereafter. The 


jury returned a verdict in favor of plaintiff 
for $500. Defendant claimed error in the 
refusal of its request for an instructed ver- 
dict based upon the contention that plaintiff 
had failed to establish recoverable damages, 
in that there was no evidence of toxic 
poisoning and no evidence of damage or 
harm to the physical structure of plaintiff's 
body. It further argued that plaintiff’s in- 
jury resulted from his having seen the dead 
and partially decomposed mouse in the 
bottle, and that defendant’s implied war- 
ranty that the beverage was good, clean and 
wholesome to drink could not be construed 
to mean that defendant had impliedly war- 
ranted the beverage to be good, clean and 
wholesome to look at. 


Plaintiff's testimony was illuminating. “I 
turned up the bottle and drank about a 
third of it, and it had a peculiar taste to it; 
I held the bottle up to the light and saw 
something in the bottle; a second examina- 
tion in a better light revealed very definitely 
that it was a mouse—we could see his 
teeth, his tail and four feet, and all his hair 
had slipped off and was floating around in 
the bottle—what I hadn’t drunk. The effect 
on me right there immediately was I urped, 
tried to get rid of it. I was afraid it was 
poison.” Said the Court: We think there 
is evidence in the case of sufficient proba- 
tive value to support the jury findings on 
the identical issues contested by defendant. 
It is apparent that no other person of the 
many who saw the mouse became sick, as 
did the plaintiff. We think an issue of fact 
was raised by the testimony, and no re- 
versible error was shown by the trial court’s 
refusal to instruct a verdict for defendant.” 
Judgment for plaintiff was affirmed.—Coca- 
Cola Bottling Company of Fort Worth, ap- 
pellant v. Burgess. Texas Court of Civil 
Appeals, Second Supreme Judicial District. 
May 24, 1946. 13 CCH NEGLIGENCE CASES 
676. 


ror 


Comparative Safety 


Robert W. Gardner, publications editor of the National Conservation Bureau, 
told the 12th Annual Virginia State Wide Safety Conference that in the period 
between Pearl Harbor, December 7, 1941, and V-J Day, August 14th, 1946, the 
battle area deaths for American Soldiers amounted to a total of 255,000, while 
the death by accident total in the United States during the same period was 
355,000. The accident totals, he said, “are even more revealing. In the same 


period 


. 650,000 were wounded in war, while over the same span of months, 


1,250,000 Americans sustained permanent injuries through accidents in the 


U, S. A.” 
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